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„_ig 'the claim of the secretary for war (Lord Castle- 
reagh) that ‘ it was part of his Majesty’s prerogative, as 
the undoubted head of the army, to dispense with his 
own regulations when he thought proper; ’ it was 
insisted, on the part of Lord Temple, that ‘ the House 
of Commons had over that, as well as over every other 
branch of the royal power, a privilege to enquire and 
control.’ Whereupon, on a division, ministers were 
defeated, and compelled to cancel the objectionable 
promotion . 11 

It is now an acknowledged principle that ‘ every act 
done by the responsible ministers of the crown having 
any political significance is a lit. subject for comment 
and, if necessary, for censure*in either House of Parlia¬ 
ment.’ 1 The House of Commons, says May, ‘ has a 
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right to advise the crown even as to the exercise of the 
prerogative itself; and should its advice be disregarded 
it wields the power of impeachment, and holds the 
pursestrings of the state .’ 1 


In like manner, Canning defined the House of Commons to be a 
council of control, as well as a council of advice ; and declared that 
in cases of adequate importance, especially where the prerogative 
was concerned, it should endeavour, by the timely interposition of 
advice, to prevent the necessity of control k 


But it is evident that these extraordinary powers of 
interference ought not to be evoked except upon special requires, 
necessity; as a general principle, Parliament should 
confide in the discretion of the responsible advisers of 
the crown, who are the trustees of the royal prerogative 
for the rightful administration of the same. So long as 
Parliament continues its confidence in ministers, ?t ought 
to be willing to leave the exercise of the prerogative in 
their hands?unfettered by restrictions in regard to its 
exercise, and should ordinarily refrain from interference 
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therewith. The general responsibility of ministers for 
the wisdom, policy, and legality of the measures of 
government should be sufficient guarantee, in all oidi 
nary cases, for the faithful discharge of the high 
functions entrusted to them. In fact, ‘ the ministij o 
the day are responsible for everything that is done in 
any department of the stateand while ‘ it is true that 
the House of Commons ought to have a control and 
supervision over every such department, its functions 
are those of control, not of administration.’ 1 ‘The 
House can interfere with great advantage in prescribing 
the principles on which the executive government shall 
be carried on ; but beyond that it is impossible for the 
legislature to interfere with advantage in the details of 
the administration of the country. 
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Mr. Frederic Harrison, in an essay," points out the ominous 
defects recently apparent in our system of government >y ar la¬ 
ment. He shows that the peculiar character of the House ot Com¬ 
mons as ‘the aristocratic public council of a governing class was 
put an end to by the Reform Bill of 1831.’ That since then, the 
House has gradually, and insensibly, but ‘practically usurped 
executive functions, and really has become the executive. Its 
existing constitution and methods are totally incompatible with 
the efficient discharge of such functions. He suggests as a remedy 
(1) that the question must be settled, ‘Is the House of Commons 
the proper body to carry on the executive of this vast empire, or 
directly to control the executive in all the minutue of business. 
If these functions are still to he exercised, ‘ there is no haR-way 
house between the present dead-lock and the transfer of_ all details 
of Bills to a complete system of Revising Committees, consisting 
of between ten and twenty members each-and other business to 
properly constituted standing committees. Besides this reform, in 
favour of which he urges some weighty reasons, it is imperative to 
curtail and revise the great and growing abuse of questions to 
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misters/ which now occupy an enormous and greatly dispropor¬ 
tionate amount of time and attention* Some effectual means must 
also be devised to put an end to excessive and unprofitable debate, 
on any and every subject. Proceedings on public Bills must not be 
put an end to by the close of a session, and private Bills must be 
largely transferred to other tribunals. 

The New Rules, passed in the autumn session of 1882, were not 
designed merely to suppress obstruction, but to facilitate the pro¬ 
gress of public business. To effect this it was deemed necessary £ to 
curtail the legitimate rights of the Opposition, and to introduce 
novel machinery into the ancient practice of Parliament/ 0 


Any direct interference, by resolution of Parliament, inter- 

** » ■ * fsrcric© l^vr 

in the details of government is inconsistent with and Parlia* 
subversive of the kingly authority, and is a departure ?™* tail , 
from the fundamental principle of the British constitu- of govem- 
tion, which vests all executive authority iu the sovereign, ' c ‘ m ' 
while it ensures complete responsibility for the exercise 
of every act of sovereignty. Experience has uniformly 
demonstrated the unfitness of large deliberative assem¬ 
blies for the functions of government. The intrusion of 
parliamentary committees into matters which appertain 
to the jurisdiction of the executive government is equally 
to be deprecated, as it tends inevitably to the overthrow 
of all genuine responsibility, and the substitution instead 
of an arbitrary tyrannical power? During the reign of 
Charles I. the Long Parliament assumed, on the part of 
its committees, various executive functions ; but this is 
admitted to have been a usurpation, and it is now 
acknowledged without dispute that all acts of adminis¬ 
tration belong exclusively to the crown. 

Parliament does not interfere directly in carrying on the 
executive government; the supreme executive authority belongs to 
the crown, nor do the measures, adopted by its ministers in the 
exercise of this authority require the previous sanction of Parlia- 
taBn&a 
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Accordingly, no resolution of either House of Par¬ 
liament which attempts to adjudicate in any case that is 
within the province of the government to determine 
or, to define the mode in which any prerogative of the 
crown should be exercised—has of itself any torce or 
effect/ If it be intended merely to express the sense of 
the House upon some objectionable system, practice, or 
act of administration, or to complain of an existing 
grievance and suggest a remedy. Parliament is perfectly 
competent to entertain and pass a resolution on the 
subject, or to approach the crown, by address, with 
advice upon the same. It then becomes the duty of 
the government to give respectful consideration to the 
matter, but nevertheless to decide upon the course to 
be followed on their own responsibility. Sometimes, 
indeed, the government themselves invite the assistance 
of Parliament to institute, bv means of select com¬ 
mittees, enquiries into questions of administration, for 
the purpose of obtaining the fullest information to 
enable them to accomplish some desirable reform; or 
express their willingness to be guided in a particular 
matter by the general sense of parliamentary Opinion. 
But where the government deprecate interference, or 
refuse to concur in any such recommendation, the 
persistence of the House therein would either amount 
to an infringement of the royal prerogative, or it would 
be tantamount to a vote of censure upon the existing 
administration. And it would be highly irregular to 
confer Supervisory or administrative duties in matters of 
public concern upon private members of either House 
of Parliament/ 

‘The limits,’ says May,‘within which Parliament, 
or either House, may constitutionally exercise a control 
over the executive government have been defined by 
usage upon principles consistent with a true distribu- 
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of powers in a free state and limited monarchy. 
Parliament has no direct control over any single depart¬ 
ment of the state. It may order the production of 
papers for its information ; it may investigate the con¬ 
duct of public officers and may pronounce its opinion 
upon the manner in which every function of govern¬ 
ment has been or ought to be discharged; but it cannot 
convey its orders or directions to the meanest executive 
officer in relation to the performance of liis duty. Its 
power over the executive is exercised indirectly, but not 
the less effectively, through the responsible ministers of 
the crown. These ministers regulate the duties of every 
department of the state, and are responsible for their 
proper performance to Parliament as well as the crown. 
If Parliament disapprove of any act or policy of the 
government, ministers must conform to its opinion or 
forfeit its confidence. In this manner the House of 
Commons, having become the dominant power of the 
legislature, lias been able to direct the conduct of the 
government and control its executive administration of 
public affairs, without exceeding its constitutional 
powers.’ 4 

Since the passing of the Reform Act of 1S6T, the 
House of Commons has shown a disposition to en¬ 
croach, more and more, upon the sphere of government. 
It now 4 claims to have a voice in every subject before 
it is decided. By means of questions proposed to 
ministers, which have enormously multiplied in -number 
and importance within the last few years, it controls 
and directs the course of administration to a degree 
never dreamt of for many years after the [first] 
Reform Bill." 

1 Every measure of the ministers of the crown ’ savs 
Lord Grey, ‘ is open to censure in either House ; so 
that when there is just or even plausible ground ’for 

* May, Const Hist* y. \ 4-7 
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objecting to anything they have done or omitted to do, 
they cannot escape being called upon to defend their 
conduct* By this arrangement, those to whom power 
is entrusted are made to feel that they must use it in such 
a manner as to be prepared to meet the criticisms of 
opponents continually on the watch for any errors they 
may commit, and the whole foreign and domestic policy 
of the nation is submitted to the ordeal of free dis¬ 
cussion/ v 

The following cases may be adduced in illustra¬ 
tion of the foregoing doctrine. They are entered in 
chronological order, a rule which will be generally ob¬ 
served in the series of precedents hereinafter quoted — 

In 1807 a Bill to abolish reversions was passed by the House 
of Commons, but failed to receive the sanction of the House of 
Lords : whereupon, on August 10, just before the prorogation, the 
Commons agreed to an address, nem. eon., that his Majesty would 
be graciously pleased not to grant any office in reversion in any 
part of the empire until six weeks after the commencement of the 
next session of Parliament. To this request the king returned a 
favourable answer* In the following session a new Bill to suspend 
the granting of offices in reversion for a limited time was brought 
in, and received the royal assent (IS Geo, III. c. 50). By two 
subsequent AeU (50 Geo. Ill, c. 88, and 52, c. 40} the grant of 
offices in reversion was suspended for a further period* -But the 
House of Lords, in 1814, continuing to oppose the permanent 
abolition of reversions, ministers resisted a motion for an address 
similar io that voted in 1807, asserting that * its object was an 
innovation of the constitution, and an exclusion of the Mouse of 
Lords from their share in the legislature/ which c might place the 
crown in a contradictory relation tn each of the two Houses/ The 
motion was accordingly negatived. w But in deference to public 
opinion, and to repeated (though unsuccessful) motions on the sub¬ 
ject, in both Houses, between the years 1815 and 1810, ministers 
afterwards abstained from advising the grant of places in reversion, 
and the exercise of this prerogative is now formally abandoned,* 

Tn 1838, on motion of Lord John Bussell, then chancellor of 
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. t]ie exchequer, the House of Commons passed an address to the 
king, that he would he pleased to take steps for the effectual dis- 
eouragement of Orange lodges, and generally of all secret societies. 
This lecl to the immediate formal dissolution of the great Orange 
Society of the United Kingdom.? But it was afterwards re-estab¬ 
lished, with a different set of rules, 1 

On May 22, 1838, a resolution was carried against the govern¬ 
ment, by a majority of three, in favour of the 1 immediate ’ termi¬ 
nation of negro apprenticeship in the colonies. 4 The government 
declined to take any action in carrying out this resolution, and 
intimated their intention of opposing any Bill that might he intro 
duced to give effect thereto : b whereupon the mover of the reso¬ 
lution declined to take any further action in the matter for the time 
being, hut reserved his right to do so whenever he should think fit, 
leavin" the resolution meanwhile to speak for itself.' This induced 
the government, on May 28, to submit to the House a motion that, 
for certain alleged reasons, 1 it is not advisable to adopt any pro¬ 
ceeding for the purpose of giving effect to the resolution of May 
22.’ After a long debate, this motion was agreed to by a majority 

of T2. d , ^ . 

On February 18, 1839, Mr. Buncombe presented a petition to 

the House of Commons from the lessee, &c. of Brury Lane Theatre, 
complaining of the restrictions imposed by the lord chamberlain 
forbidding theatrical performances in the city of Westminster on 
Wednesdays and Fridays during Lent. He then proposed an 
address to the Queen, that she would be pleased to direct the 
removal of these restrictions. This was opposed by government, 
and after a short debate, was negatived oil division. However, on 
February 28, Mr. Buncombe moved to resolve that, in the opinion 
of the House, the continuance of these restrictions was objection¬ 
able. Lord John Kussell, on behalf of the government, deprecated 
an attempt by the H ouse to declare by a resolution in wliat manner 
a discretionary power vested in an officer of the crown should be 
performed ; hut, notwithstanding, the resolution was agreed to on 
division e Subsequently Mr. Buncombe complained that this reso¬ 
lution had been disregarded by government, and moved for corre¬ 
spondence on the subject, which was granted.* He then proposed 
(on March 11) a vole of censure on the Queens ministers for 
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Frees- assuming the responsibility of directing the lord chamberlain (who 
was authorised by statute to regulate theatrical entertainments in 
Westminster) to continue Ins obnoxious restrictions in manifest 
disregard of the resolution of the House. In reply, Lord John 
Bussell justified the course he had pursued, declaring that, 1 with 
every respect for the resolutions of the House, he was far from 
supposing that they could supersede the law of the realm, or dis¬ 
pense with the prerogative of the crown. 7 (5 The proposed vote of 
censure Ire regarded as quite uncalled for. The proper course would 
have been for the mover of the resolution to have followed it up 
with an address to the crown, which, if agreed to by the House, 
would have brought the matter under the notice of government, 
and necessarily elicited a reply ; or he might have introduced a Bill 
into the House to cany out the principle embodied in the resolu¬ 
tion, His lordship added, that the general question of licensing 
entertainments was under the consideration of government, and 
that some change in the present arrangements might hereafter be 
made. 11 After some further debate, the motion of censure was put 
and negatived. Before the commencement of Lent in the ensuing 
year, the lord chamberlain issued a now order, allowing all theatres 
under his jurisdiction to be open during Lent, except on Ash 
Wednesday and in Passion-week, An astronomical lecturer, here¬ 
tofore in the habit of lecturing during Passion-week at the theatres, 
petitioned the House, complaining that the new order prevented 
the continuance of Ids lectures : whereupon Mr, Buncombe moved 
an address to the Queen, that she would be pleased to direct that 
1 astronomical lectures 1 should be exempted from the operation of 
the new order. This motion, though opposed by the government, 
was agreed to on a division. 1 But no answer to the address was 
communicated to the House. Up to 1861, the theatres under the 
jurisdiction of the Lord Chamberlain,—which lias been extended 
by the Act 6 lV 7 Viet. c. 68, to the whole metropolis,—were 
closed for dramatic performances during Passion-week* In conse¬ 
quence, however, of strong representations from the managers of 
the hardship inflicted on them by restrictions placed on no other 
class of the community, the limitation clause as to Passion-week 
has been since omitted, always excepting Good Friday ; and the 
question of opening in that week is now left to the discretion of the 
managers,! At present, it is only on Sundays, Christmas Bay, Ash 
Wednesday, and Good Friday, that theatres and music halls are 
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forbidden to be opened. l£ But as regards Ash Wednesday, the pro¬ 
hibition is not strictly enforced. 1 

On March 22, 1842, a series o£ resolutions were proposed in 
the House ol Commons, by Sir Charles Napier, in favour of the 
selection of naval officers, instead of civilians, as members of the 
Admiralty Board, and in favour of naval civil situations being 
tilled by professional men. Sir Robert Peel, the prime minister, 
moved the previous question, and refused, as a minister of the 
crown, to make any promise as to what he would do in the matter; 
because, he added, £ it must be reserved as the prerogative of the 
crown, and I altogether protest against the House of Commons 
laying any restrictions upon the exercise of the royal prerogative 
with regard to any branch of the public service/ After some 
further debate the previous question was put and negatived. 131 

(in May 30, 1850, on motion of Lord Ashley in the House 
of Commons, an address to the Queen in favour of the total ces¬ 
sation of Sunday labour in the post-offices of the United Kingdom 
was agreed to. The ministry, though disapproving of the plan, 
advised her Majesty to comply with the wishes of the House, 11 [The 
majority in favour of this address is said to have been obtained 
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owing to the absence at a court ball, of many members who would 
have opposed it.°] Much public inconvenience resulted from this 
decision ; accordingly, arrangements were entered into by newspaper 
agents and others for a general delivery of mailable matter on 
Sundayj which involved the employment of many extra hands on 
that day. Whereupon, on July 0, the House passed another 
address to a contraiy effect, expressing an opinion in favour of 
a partial delivery of letters and papers through the Post-office on 
the Lord’s Day, To this address her Majesty returned a favourable 
reply* 1 * 

On April 18, 1871, a private member of the House of Commons 
moved a resolution condemning the employment of letter carriers 
and rural messengers in the delivery of letters throughout the 
United Kingdom on Sundays. The prime minister (Mr. Gladstone}, 
admitting that the adoption of this motion t would demand obedi¬ 
ence from the executive government/ moved an amendment in 
favour of an official inquiry into the practicability of a further 
reduction of Sum lay labour in the service of the Post-office—which 
was accepted, and agreed to by the House.* 1 Whereupon a depart¬ 
mental committee of enquiry was appointed 3 upon whose report 
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revised instructions were issued by the postmaster-general on tlie 
subject. 1 ' 

Education On June 17, 1856, an address to the Queen, in relation to 
la Ireland, education in Ireland, was passed by the House of Commons unex¬ 
pectedly, and in opposition to the wishes of the government, by 
whom it was considered as tending to the subversion of the system 
of national education in operation in that country. By consent of 
the government, an opportunity was afforded to the House to re¬ 
consider the subject before the Queen’s reply to the address should 
be given ; s and a counter-resolution, expressing a decided opinion in 
favour of the maintenance of the existing system of Irish edu¬ 
cation, was agreed toJ In tire course of the debate, Lord John 
Bussell commented on the embarrassment resulting from the rule 
of the House permitting an address to be passed upon one deli¬ 
beration ; and said that he had been quite prepared to move for the 
rescinding of the vote, but was willing to accept the proposed reso¬ 
lution as a satisfactory equivalent. 11 On June 26 the Queen’s reply 
to the address was sent down. It expressed an earnest desire to 
maintain the established system of education in Ireland, and a 
readiness to give to the wishes and recommendations of the Com¬ 
mons the consideration to which they were entitled. v 

On June 27, 1856, an address to the Queen for the issue of 
a royal commission to determine the site of the new National 
Gallery was carried against ministers, and contrary to the wishes 
of the principal leaders of the Opposition,*' Whereupon the com¬ 
mission was issued by the crown. x 

In the session of I860, upon the recommendation of the crown, 
the sum of two million pounds was granted by Parliament towards 
the construction of works for the defence of the royal dockyards 
and arsenals, and of the ports of Dover and Portland, Ac, The 
entire cost of these fortifications, as originally estimated, was some¬ 
what over five million pounds. But before they were completed 
their estimated cost amounted to 7,460,000^. Foremost in this 
great scheme of national defence was the construction of fortifica¬ 
tions at Spithead, a roadstead in the vicinity of Portsmouth. Under 
the influence of the excitement occasioned by the news from 
America of the contest between the ironclad war-vessels, the 
Merrimm and the Monitor^ the House of Commons, on April 4, 
1862, resolved e that it is expedient to suspend the construction of 
the proposed forts at Spithead until the value of iron-roofed gun- 
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is, for the defence of cair ports and roadsteads, shall have been 
fully considered ; 1 and that on a future day (named) the House 
w T ould go into committee to consider of authorising the funds appro¬ 
priated for the construction of forts to be expended in building 
ironclad si lips. (This committee, however, never sat, the order 
respecting it being allowed to drop.)~ v Meanwhile, in deference 
to the foregoing resolution, the government suspended the works 
at Spitliead, although they thus incurred a heavy expense in 
indemnifying the contractors for losses sustained thereby. They 
also referred the question to the consideration of the Defence 
Commissioners, upon whose report they determined to suspend the 
further prosecution of the works until the result of certain experi¬ 
ments had been ascertained, z Adverting to the delay and expense 
attending this course, Lord Palmerston (the prime minister) took 
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occasion to remark, i that when the House of Commons takes into 
its own hands administrative details, and takes them out of the 
hands of the executive government, the probability is that such a 
course will be attended with increased expense and diminished 
efficiency/ 71 But as the Government had merely consented to defer 
fo ra while and not to abandon the system of fortifications they had 
decided upon in I860, another resolution was proposed, on June 23, 
1862, as an amendment to a motion for the grant of a further 
sum in aid of the construction of fortifications : £ That considering 
the changes and improvements now in progress affecting the science 
of attack and defence, it is not at present expedient to proceed 
with the construction of the proposed forts/ &c. * { and that in any 
general system of national defence this House is of opinion that 
the navy should be regarded as the arm on which the country must 
mainly depend/ After some debate this amendment was with¬ 
drawn, and the original motion put and agreed to. b 

On August 9, 1867, upon a Bill to grant additional supply for 
the fortifications, it was moved to resolve that it is inexpedient to 
proceed further with these works, until sufficient experiments had 
been made to test the principles upon which it was proposed to con¬ 
struct them* The motion was withdrawn as the government under¬ 
took that experiments should be made to test the efficiency of the 
War Office plans. 0 The result of these experiments was afterwards 
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communicated to Parliaments Meanwhile another attempt was made, 
on May 8, 1868, to induce the House of Commons to interfere to sus¬ 
pend these works until after further enquiry, but it proved unsuccess¬ 
ful, 6 But in 1869 an Act was passed granting a final sum to complete 
works in progress of construction, and authorising the abandonment 
of works already sanctioned by Parliament which had not been yet 
commenced/ In 1882, after nearly the whole sum authorised to be 
borrowed had been raised, the Fortification Acts were repealed, and 
a small unexpended balance repaid to the National Debt Commis¬ 
sioners in accordance with the provisions of 45 & 46 Viet, c, 72, 
sec, 20, 


II. Practice op Parliament in the Appointment of 
Select Committees to enquire into Administra¬ 
tive Questions. 

Cora 0t Of late years it has become a frequent practice in 

mittees boLli Houses of Parliament to appoint select com- 
questioiw mittees to take evidence, and report upon important 
public questions, upon which precise information is 
needed, with a view to legislation. 6 It is also desirable, 
and in 'accordance with constitutional practice, that se¬ 
lect committees should be appointed, from time to time, 
to examine into the constitution and management of 
the various departments of state. 11 But Parliament is 
sometimes invited to institute enquiries, by a select 
committee, into matters which are strictly within the 
province of the executive government to determine ; a 
proceeding which tends to shift the labour and respon¬ 
sibility of administrative functions more and more from 
those to whom it properly belongs ; and to increase, in 
equal proportion, the power and influence of the House 
of Commons in details of government. 1 Committees of 


d Hons. D. v. 703, |>. 7428. 1613. Awl eee post, v. 3. 

r lb, v. 191, p. 2021 ; and v* 193, ‘ See the objections taken to the 

pp, 1420-1439, appointment oi a committee of en~ 

* Act 82 & 33 Viet, c, 70; and quixy into the existence and best 

Hans. D, v. 203, p. 1811- means of suppressing unlawful com- 

* Ilahs. lb v. 214, p* 1110, bin at ions m Ireland, which never! be- 

h Mr. Gladstone, v. 203, p, less was agreed to. But the order 
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enquiry, however, ought not to be appointed to con¬ 
sider questions of principle, upon which the House has 
not yet agreed to legislate. Such questions should be 
reserved for discussion by the House itself. It is only 
when a question is open, that it is suitable for enquiry 
by a select committee.’ 

When restricted in their enquiries within constitu¬ 
tional limits, 11 select committees are often very service¬ 
able, in bringing members to a common agreement upon 
great public questions upon which legislation, founded 
upon an impartial investigation of facts, is necessary. 


'SL 

Select 

Com¬ 

mittees. 


Nothing is more remarkable than the tender forbearance with 
which the House of Commons treats its own select committees; 
though, if their proceedings were strictly canvassed, there are 
perhaps few parts of our system of government which can less sup¬ 
port criticism. As a means of enquiry and investigation, they are of 
the highest value, and they are constantly carrying on, with great 
success, the political education of Parliament and of the nation : 
but when they strain at executive authority they generally fail, nor 
can their judicial impartiality (except in peculiar cases) be entirely 
rolled on. 1 


Such committees are usually appointed either at the 
suggestion or with the direct approval of the govern¬ 
ment, and are composed of a fair proportion of leading 
men from both sides of the House, including members 
of the existing and of former administrations, in order 
that, as a general rule, the balance of parties may be 
maintained, and the feeling of the House represented 
thereon.™ In the appointment of select committees, it 


of reference was afterwards dis¬ 
charged* and another older substi¬ 
tute 5* more in accordance with ctm» 
Stirulional precedent. See Com- J. 
1871, pp. C*i) } 73* In regard to the 
appointment of committees of en* 
qmvy into misconduct or abuses in 
ministerial departments, seeped, v* 2, 
J Mr, Forster and Sir M, Tl,- 
Beach, Hans* D, v, 283, pp, 1753, 
1825. 


h See Air. Disraeli, on thii 

in Hens. 1). y* 101 pp, 

1808; by Mr. Gohden, Ify. \\ 

1900; Lv Mr* Lowe. Ib t y 

158. 

1 Ed. liev. v. 108, p. 29Q, For a 
humorous description of the manner 
in which such committees aro 
times organised, extracted from the 
Sal. Fey., see Fhehel, p. 470. 

1,1 Hans. 1). v. 202, p. 59G. ’ 
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is the usage that a majority of one should be given to 
that side which possesses the majority in the House 
itself. But it is not customary c that minute attention 
should be paid to the representation of the three king¬ 
doms/ 11 Men should be selected to serve on public 
committees who, from their abilities, experience, or the 
special interests they represent, are peculiarly qualified 
for such service. 0 


Very few committees are appointed without a conference between 
their principal promoters and the government. If intended to in¬ 
vestigate matters of great importance, the leaders of different parties 
in the House should also be consulted by the mover, before he selects 
the members to serve thereon. The names of the proposed com¬ 
mitteemen are usually arranged in friendly conversation out of the 
House, and with the assistance of ‘the whips’on both sides. If 
tliis cannot be done, the House must decide, in some impartial 
manner, of whom the committee shall consist.? When the conduct 
of a minister or other official is in question, the government should 
take as little part as possible in the matter, and in the nomination 
of the committee should be guided by the general feelings of the 
House.** And when the character of a member of the House is 
concerned in the proposed enquiry, it is customary for the committee 
to be selected through the intervention of an intermediate body. 1 * 

As a rule, * strong partisans on each side are knowingly 
and advisedly chosen, in order that truth might be 
elicited from the conflict of opposite and, it might be, 
interested opinions. If such committees consisted wholly 
of impartial men, their investigations would be most 
unsatisfactory.’ 8 

After taking evidence from every available source, 


n Mr. Gladstone, Ilans. D. v. 199, 
p. 795; v. 204, p. 1112; v. 20G, p. 
1117; v. 209, p. 1120. 

° lb. v. 195, p. 124. 
p Disraeli, Ilans. D. v. 137, pp. 
1613, 1620, 1691. Ib. v. 187, p. 
1408; v. 227, p. 2018; v. 234, p. 
187. 

« Gladstone, Ib v. 216, p. 1214. 
r Hans. D. v. 128, p. 751. lb. v. 


210, p. 1449. 

• Sec*. Sir G. O. Lewis, Hans. D. 
v. 102, p. 1012; and see lb. v. 187, 
p. 1364. But in 1872 it was con¬ 
sidered desirable to exclude any 
direct representation of railway com¬ 
panies upon a Sel. Oom e . which had 
to enquire into the subject of tlie 
Amalgamation of Railway Com¬ 
panies. Ib, v. 209, p. 944. 
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jojhmittce reports the same to the House, generally 
ivith observations embodying practical suggestions, 
w hich they submit for the consideration of the govern¬ 
ment. It then becomes the duty of the administration 
to consider these propositions, to subject them in turn 
to careful scrutiny—and, if necessary, to appoint either 
a royal commission, or a departmental committee of 
their own, to make further enquiries—in order to enable 
the government to decide, upon their own responsi¬ 
bility, 1 to what extent, and in what way, the proposed 
reforms can be carried out, in conformity with the 
general principles upon which the public service is con¬ 
ducted. 11 



As a general rule, it is not customary to submit to of 
the House motions for concurrence in the reports of q^Ses"* 
such select committees, or any other resolutions founded 
thereupon. It is usual to leave with the government 
the initiation of any measures, be they legislative or ad¬ 
ministrative, that may be required to carry out the 
recommendations of a public committee. 7 Sometimes, 
however, a member of the committee (usually the chair¬ 
man) submits to the House an abstract' resolution on 
the matter—either in the same,"' or in some succeeding 
session, 1 in order to enforce the recommendations of the 
committee, or to elicit the views of the House upon the 
subject. 

In illustration of the principles upon which it is 
usual to appoint public committees, of the proceedings 


* Hans. D. v. 235, pp. 1478, 1725. 
u Hep. Com*. Diplomatic Service, 
Com. Tap. 1870, vnl. 7, pp. 420, 421. 
Ev. J 707 1770. lb. 2nd Hop. 1871, 
y. 7, p.859. Ilans. J>. v. 101, pp. 
400 , 817 : lb. v. 108, pp. 020-038; 
v. 173, p. 1239 ; v. 235, p. 1478. In 
1850 tlio Commons addressed the 
crown to appoint a commission to 
follow up certain enquiries instituted 
by a Sel. Com*. Com. J. v. 105, p. 85. 
v llaus, D, y. 201, p. 431; v. $>03, 


p. 1277 ; v. 220, p. 789. 

w Holyhead Harbour, Hans. D y 
172, p. 1330. 

* Anchors and Chains. Merchants’ 
Service, Han> I). v . lot > n) oq* 
242; Medical Officers in lininno 
(Ireland), lb. \. 177, p. 1510; Bank! 
ruptcy Act of 1861. lb. v . 170 
420, 1100. Royal Dockyards, k T 
100, p, 2034. Naval Cadets, lb v ‘ 

206, p. 2011. ' 
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consequent upon their labours, and of the conduct 
government in respect to the same, the following eases 
may be consulted :— 

On June 14, 1844, Mr. Buncombe presented a petition to the 
House of Commons from four persons, of 'whom Joseph Mazzini, 
the well-known Italian refugee, was one, complaining that their 
letters had been detained at the London post-office, broken open, and 
read. The home secretary (Sir James Graham) explained that 
Mazzini J s letters only had been opened; and that this had been done 
by his express authority, under a warrant issued in conformity 
to an Act of Parliament. On Juno 24, Mr, Buncombe moved for a 
select committee to enquire into the operations of the Post-office De¬ 
partment in such cases. The motion was successfully opposed by 
government, on the ground that they had merely exercised a right 
which had been constantly resorted to by their predecessors in office, 
and which had proved advantageous to the public interest, in the 
prevention and detection of crime. But on Juiy 2, Mr. Buncombe 
again moved for a committee of enquiry ; in amendment to winch Sir 
James Grahaii) himself proposed the appointment of a secret com¬ 
mittee, to investigate the law in regard to the opening of letters, 
and the mode of its exercise—which was agreed to by the House. 
On July 4 a similar committee was appointed by the House of Lords. 
These committees were composed of some of -the most eminent and 
impartial men in Parliament. A motion to include Mr. Buncombe 
upon the Commons 1 committee was negatived upon division.* Mr, 
Buncombe afterwards complained to the House, that while he had 
been invited to attend the committee to prefer his complaint against 
the home secretary, and to give in a list of witnesses in support of 
the same, he was not permitted to be present himself dining the 
examination of witnesses. Pie then moved that it be an instruction 
to the committee to allow him to attend, and produce and examine 
witnesses in support of the case of the petitioners : but the motion 
was negatived. A motion to add Mr. Buncombe to the committee 
was ruled out of order by the Speaker, on the ground that a similar 
-motion had been already negatived by the House.* After due nives- 
gation,- these committees reported. They entirely exonerated Sir 
James Graham from blame in the discharge o fat. -duty and ^ve 
full particulars of the origin and ‘exercise of tie pow _ ° 

letters entrusted by statute to the secretary state. ' 

mended no alteration of the law on this subject, a A tew (ajs a■ ^ 
wards, Lord Radnor introduced into the House of Lords a Bill to 


‘ Com. l’ap. 1644, v. 14, pp- 601, 
505. 


r Hans. 1). v. 76, p. 257. 
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the rigtft of opening letters, but it did not proceed beyond a 
catling ; b so that the secretary of state still retains his accus¬ 
tomed authority whenever lie may deem it advisable to exercise it 

On June 1G, 1841, a select committee of the House of Commons, 
appointed to enquire into the present state of the national monu¬ 
ments and works of art in W os t minster Abbey and in other public 
edifices, reported an opinion in favour of the opening of the English 
cathedrals, daily, to the public, for the inspection of their architec¬ 
tural beauties. On April 1G, 1844, a motion was made to approve 
of this recommendation. Sir Eobert Peel (the prime minister), 
while expressing himself favourable to the free admission of the 
public to such edifices, nevertheless opposed this motion as sin 
attempt, by a mere resolution of tho House, to control the lawful 
guardians of these institutions, who possessed rights independent of 
the House as an encroachment on tho liberties of the people, and a 
dangerous endeavour to effect, by inadequate means, that which, if 
desirable, should be made the subject of legislation. The motion was 
accordingly withdrawn.* 1 

A committee on Public Moneys, which sat during tho years 
1856 and 1857, made numerous recommendations, of more or less 
importance, in reference to the public tinauees, with a view to subject 
the public expenditure to a more rigid investigation and control on 
tho part of the House of Commons. In their final report they 
stated that they were ‘ aware ‘that the important and extensive 
changes they have suggested cannot all be immediately carried into 
effect ; but they believe that the continued attention of Parliament 
and of tho executive government to the subject, will secure, at no 
distant date, all the objects embraced in their recommendations.'® 
In the session of 1861, the chancellor of the exchequer informed the 
House that the said recommendations had, in the interim, received 
the careful consideration of the government, and that he was prepared, 
m regard to most of them, to submit to Parliament Bills, or resolu’ 
tions, to carry the same into effect/ 

In the years 1857 ami 1858—on motion of the secretary to the 
treasury a committee of the House of Commons was appointed to 
enquire into the policy of making further grants of public money 
for the improvement and extension of harbours of refuge cn the 
c ou sts of G reat Eri tai n and Ini * n d. Purauimt to tho rep or t of tb i g 
committee, a royal commission was appointed to complete the enquiry 
which reported in 1859. While mutually agreed as to the necessity 
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for the construction of these important works, the two tribunals 
differed as to their cost, and as to the mode of obtaining funds for 
the purpose. The committee recommended that two million pound■ 
should lie expended for this service, but suggested that tliree-fourt is 
of the required amount, and three-fourths of the cost of maintaining 
these harbours, should be raised from passing tolls on shipping. The 
commission, on the other hand, adjudged that an outlay of foul 
millions would be required to construct the works and were of 
opinion that, inasmuch as the general interests of the community 
were concerned in the undertaking, the greater part if not the 
whole, of this sum should be paid out of the Consolidated Fund,. u 
that no passing toll should be levied either for the erection or main¬ 
tenance of these harbours. On June 19, I860, the Houseof Commons 
resolved that it was the duty of the government to adopt, at the 
earliest possible period, the necessary measures to cany into effect 
the recommendations of the commissioners. Some progress had 
been made by government in the construction of these harbours but 
owing to the state of the public finances, and the la^e expenditure 
required for other extraordinary services, they had not felt v. amuite 
^incurring the whole of this enormous outlay Sir Morton Pete 
in his work on Taxation (p. 316), observes that the case of the 
so-called harbours of refuge should be a lesson to us tor the future. 
A mreat deal of money lias been uselessly expended on very ill-con¬ 
ceived plans.’ Whereupon, on May 6, 1862 , it was moved in the House 
of Commons to resolve, that it is the duty of the government to adopt 
measures to carry into effect the preceding resolution. But attei 
full debate and explanations from ministers, the motion was negative 
upon division. Again, on April 17, 1863, it was moved to resolve, 
a l the opinion of the House of Commons, that so much of the 
report of the commissioners on Harbours of Refuge as concerned 
Waterford, Wick, and Padstow be carried into effect* but, alter 
some debate, it was negatived without a division. The whole ease in 
regard to the harbours of refuge is given ui the correspondence 
between the Board of Trade and other public departments respecting 
said harbours, since the report of the Commons Committee in 1&>8. 
After the report of the royal commission, Lord Palmerston induced 
Parliament to pass the Harbours’ Loan Act, which gave facilities to 
loSeS throughout the kingdom to make or improve their mvn 
harbours, by the aid of government loans on easy te ns. P 

26 1861 a motion to declare the opinion ot the House that the 
government ought to praoerf with tho «Mt™etron ot h»rb»«™ rf 
refuge, was negatived, on division. On June 1J, 1865, a motion 
that? in the opinion of the House, the government should adopt 
measures for the construction of some of the said harlxiurs on 1 1 

s ( !om. Pap. 1864, v. 65, p, 4*19. 
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of Great Britain and Ireland, was negatived, on division. A Select 
Inula r motion was proposed and negatived, on March 21, 1871. Oom \ 

On June 27, 1871, a proposed vote in supply, on behalf of Alderney p^ e ° S * 
Harbour was negatived, without a division, it being admitted that cedents. 

the grant would have been a waste of public money. 1 On July 28, - 

18 7b, and on June 1, IS 77, motions in favour of a new harbour on 
the north-east coast of England were proposed and negatived. 

On March 5, 1861, a motion was made in the House of Commons Colonial 
for the appointment of a select committee, to enquire and report defences, 
whether any, and what, alterations may be advantageously adopted 
in regard to the defence of the British dependencies, and the 
proportions of cost of such defence as now defrayed from imperial 
and colonial funds respectively. The mover disclaimed any desire to 
invade the functions of the executive, but contended that the inter¬ 
ference of Parliament in the settlement of this important question 
had become necessary, in consequence of the failure of a depart¬ 
mental committee, appointed by government in 1859, on colonial 
military expenditure, to agree in any recommendations on the 
subject. In reply, the undersecretary for the colonies deprecated 
the proposed committee, on the ground that the question being one 
of opinion and principle, and not of facts, was not a tit subject for 
enquiry by a parliamentary committee. Ho admitted that the 
report of the departmental committee had not been free from objec¬ 
tion, but contended that the only proper way to treat the question 
was by negotiations, to be carried on by the imperial government 
with each of the colonies in their turn. Further debate ensued 
from which it was evident that the sense of the House was in favour 
of the appointment of the commi ttee. Accordingly, Lord Palmerston, 
while he expressed bis agreement with the constitutional objections 
which had been urged against the motion, and felt bound to declare 
that its tendency was 1 rather to transfer to a committee of the 
House duties and functions which properly belong to the responsible 
advisers of the crown/ nevertheless consented to the appointment of 


the committee.! After taking voluminous evidence, the committee 
reported on July 1L Their labour's were subsequently characterised 
as being * chiefly valuable in furnishing information, promoting dis¬ 
cussion^ and exhibiting the discordance and inconsistency of opinion 
on the subject, not as recommending any practicable policy/* On 


i Hans, IK v. 207, P - 679. lb. v. 

p, U20. .Sea the 
analogous case of the committee on 
the Board of Admiralty, noticed 
ante, p. 425 ; 

t An article in Ed. Lev. v. 11-5, 


p. 104, analysing the evidence and 
pointing out the different views of 
leading statesmen on this question. 
See observations of colonial secre¬ 
tary (Duke of Newcastle! in the 
House of Lords, in Hans, I). v, j gq' 
p. 1579; and of the secretary f 0i ! 
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March 4, 1362, on motion of the chairman of this committee, the 
House resolved, without division, ‘That this House (while fully ie- 
cognising the claims of all portions of the British Empire to imperial 
aid in their protection against perils arising from the consequences 
of imperial policy) is of opinion that colonies exercising the rights 
of self-government ought to undertake the main responsibility of 
providing for their own internal order, and security, and ought to 
assist in their own external defence.’ On March 21, following 
another member of the committee, conceiving that this resolution 
did not go far enough, proposed the adoption of a resolution con¬ 
demning the erection and maintenance of fortifications, out of im¬ 
perial funds, in self-governed colonies, not being great naval stations. 
The administration, while acknowledging the correctness of this, as 
a general principle, considered it to be subject to certain limitations, 
rendering the assertion of the principle inexpedient. The motion 
was accordingly withdrawn. 1 Between the years 1861 and 1870, 
the principles contained in the report of 1861 were adopted as the 
settled policy of the empire, and were gradually applied to the 
Colonies of Ceylon, the Mauritius, Hong Kong, British Columbia, 
Australia New Zealand and Canada. Debates in the House of 
Commons in the years 1867, 1868, and 1869, and in the House of 
Lords on June 20, 1870, on this subject, proved that ‘ a judicious 
and moderate adherence to the report (aforesaid), and a steady 
endeavour to throw more and more upon the colonies the obligation 
of defending themselves, was a policy which Parliament would sup 
port ; ,n and one which eventually was accepted generally throughout 
the empire as, ‘the tree policy both of England and the colonies.’" 
So completely so that, in 1873, the under-secretary for the colonies 
declared ‘ that the military expenditure for the colonics was now 
almost entirely for imperial purposes. 0 

On March 186$, a motion was made in the House of Commons 
for the appointment of a select committee, 'to enquire into the 
legality of inclosures in Waltham, Epping, and other forests in 
Essex, and to ascertain what steps ought to be taken to preserve the 


war (Sir (*. C. Lewis), on March 9, 
1803. showing why the government 
had been hitherto unable to carry 
out the recommendations of the com- 
mitlee, in effecting any material re¬ 
duction in the number of troops m 
the colonies- Hans. B. y. A>Lp. 
1281 ; mid pp- 1446-1 dot, 17. b- 

1780; v. 170, p. 876. . 

> For further debates m the House 
of Commons on the military defence 
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m Hans. B. v, 187, pp. 109G-16G2. 
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pp, 93-97. As to the delay in car* 
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ghts of tire public, of tlic poorer foresters, and of the inhabitants 
of the metropolis, within the forests, as well as to enquire into their 
general managements This motion was opposed hy the attorney- 
general, on the ground that it would bo a most inconvenient and 
dangerous precedent to erect a select committee into * a court of 
judicature for the purpose of enquiring into and expressing an opinion 
with reference to the rights of individuals and of the crown/ or 
* into any technical and strictly legal rights/ for which purposes a 
parliamentary committee was a manifestly defective and improper 
tribunal. Accordingly, at the suggestion of the attorney-general, 
the motion was withdrawn, and instead thereof a committee was 


Select 

Com¬ 

mittees. 

Pre¬ 

cedents. 


appointed 1 to enquire into the condition and management of the 
royal forests in Essex, and into any inclosures which may have taken 
place therein since the report of the commissioners of 1850 ; and to 
consider whether it is expedient to take any steps for preserving open 
spots in such forests/ p This committee reported on June 9. They 
recommended the continuance of the inclosure of Epping Forest, 
and that an adequate portion thereof should be set apart for the 
public, for the purposes of health and recreation : also, that any path 
encroachments on the forestal rights of the crown should be abated/ 

On May 5, 1865, a private member moved, in the House of Coin- Holyhead 
mons, for the appointment of a select committee to enquire into the Hai 'bcmr. 
state of Holyhead Harbour, with a view to securing safe and 
efficient accommodation for vessels engaged in the Irish mail-service 
and for passengers conveyed by them. On motion of the chancellor 
of the exchequer, the debate was adjourned until papers in relation 
thereto were distributed to members. It was resumed on May 12, 
when the motion was agreed to, notwithstanding the opposition of . 
the government, who contended that the committee was unnecessary 
and inexpedient/ On June 1, upon motion that the committee do 
consist of certain specified members* the chancellor of the exchequer 
took exception to tlrn list proposed, alleging that it was ‘ as far as 
Possible from being an impartial committee/ He declined to take 
the * invidious and annoying course of proposing that some of the 
names should be omitted, and replaced by others more impartially 
selected ; * but he felt ‘ bound to say, even before the committee sits 
that [the government] do not think the subject one that ought to bo 
referred to its consideration, and that we shall not be able to look 
upon its finding as the verdict of an impartially constituted tribunal 
Thr-proposed list was nevertheless agreed to, without a division But 
on June 4, a member of the committee, who was personally ag¬ 
grieved by Mr. Gladstone s remarks, characterised them as beiito 
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i 0um. Pap. 1865, v. 0, it 552. 
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insulting and unparliamentary, and called upon tnat minister to 
move that he he discharged from the committee in order to take the 
sense of the House thereupon. An informal discussion then arose 
as to the purport of Mr. Gladstone’s observations, which were 
further explained by hitnself. The Speaker, on being appealed to, 
acquitted Mr. Gladstone of unparUamentary language, and the 
subject was dropped. 1 The committee reported on July 14. w Their 
report contained certain recommendations, to which, when discussed 
in the committee, the president of the Board of Trade had expressed 
his dissent. Wherefore, on July 23, the chairman moved to resolve, 
that the recommendation of the committee ought to be adopted. 
This motion was opposed by government, and negatived, without 


a division A 

On June 22, 1839, on motion of Mr. Gladstone (the prime 
minister), a select committee was appointed to enquire into the site 
and charge of the new courts of law. The government desired to 
associate the House of Commons with themselves in the settlement 
of these points, as they had given rise to much controversy. w 

In 1874, the select committee of the House of Commons on 
public departments (purchases) made a special recommendation in 
their report (clause 130), that, on a vacancy occurring in the office 
of Controller of Stationery, it should be filled up by the appoint¬ 
ment of a gentleman possessing technical knowledge and experience 
of stationery and printing, Nevertheless, upon the retirement of 
Mr, Greg, in 1877, the prime minister appointed to this post Mr. T. 
IX Pigott, an able and practical man of business, who was previously 
a junior clerk in the war office. 1 He gave a careful consideration to 
the aforesaid report., but was of opinion that it was not desirable to 
give effect thereto. 5 ' Accordingly, on July 1C, 1877, the chairman 
of the select committee above-mentioned moved to resolve, that in 
view of the aforesaid recommendation, the recent appointment of 
controller of the stationery office was calculated to diminish the 
usefulness and influence of select committees of this House, and to 
discourage the interest and zeal of public officers. The chancellor 
of the exchequer defended the appointment on its own merits, and 
asserted that the government had earned out various recommenda¬ 
tions of the committee of 1874, but were not of opinion that it was 
expedient to limit the choice of the controller of stationery to men 
possessing technical knowledge of stationery and printing. Never¬ 
theless, the motion was agreed to, by a majority of four.* On July 
19, the Earl of Beacons field (the premier, who was personally 


* Hans. 1>. v. 171, pp. 325-831. 
u Com. rap. im. V. 7, p. 223. 

* Hans. IX v. 172, p. 1330. 
w lb. T. 107, p. 4&1 


* lb. v. 234, p. 1849. 
r lb. p. 1048. 

* IL v. 235, p. 1330. 
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£fe^)>nsiblo for the selection of Mr. Pigott), explained to the House 
'oPXords bis reasons for making the appointments allc ^ ^ or ncm ~ 
compliance, in this particular, with the recommendations of the 
select committee, lie was followed by leading members on both 
sides of the House, who testified to the special fitness of Mr, 

Pigott for this position,* On the following day, the chancellor 
of the exchequer put the House of Commons in possession of 
the foregoing explanations, and stated that the cabinet, collec¬ 
tively, approved of Mr, Pigott's appointment, and being con¬ 
vinced that it had been made on public grounds, agreed with the 
premier in his refusal to accept Mr, PigotPs proffered resignation. 

He left the course to be taken in regard to the Yoto of Censure in 
the hands of the House, Whereupon a private member gave notice 
of a motion to withdraw the censure, upon the further explanations 
that had been made, b Accordingly, on July 23, after full debate, 
th© motion to withdraw the censure expressed in the former resolution 
was agreed to, without a division, c 

lit. Practice in regard to tiie Granting or With¬ 
holding by the Executive op Information de¬ 
sired BY EITHER HOUSE OP PARLIAMENT. 

The rule which forbids any encroachment by Parlia- informs- 
ment upon the executive authority of the crown lias a ^Parlia? 
further application, to which our attention must now be ment - or 
directed. witLheld - 

It is imperative that Parliament shall be duly in¬ 
formed of everything that may be necessary to explain 
the policy and proceedings of government in any part 
of the empire ; and the fullest information is communi¬ 
cated by government to both Houses, from time to 
time, upon all matters of public concern. For it is in 
Parliament that authoritative statements are made, or 
information given, by ministers, upon public questions • 
and no action in Parliament should be based upon 
declarations of policy made elsewhere. 11 

Sometimes a statement, by the minister who ia specially re- , „ 
sible, is made in one House and not repeated in the other ^ the 


11 Hans. I). r. 235, p. 1477. 
>■ lb. p. 1569, 


* lb. p. 1727. 

' l lb . V, 230, p. 1814. 
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ordinary channels of information* i.e, the newspapers, bemg relied 
upon to give it general publicity. But such a course is inconvenient 
and objectionable,* 3 Much inconvenience having been occasioned by 
motions for papers having l>een agreed to in one House, and opposed 
by government in the other chamber/ It is now understood that 
when papers are -presented to one House they shall also be laid on 
the table of the others 


u<m with Considerations of public policy, and a due regard to 
held. the interests of the State, occasionally demand, how¬ 
ever, that information sought for by members of the 
legislature should be withheld, at the discretion and 
upon the general responsibility of ministers. This prin¬ 
ciple is systematically recognised in all parliamentary 
transactions : were it otherwise, it would be impossible 
to carry on the government with safety and honour. 
Whenever it is declared, by the responsible servants of 
the crown, that any information sought for in Parlia¬ 
ment could not be Supplied without inconvenience to 
the public service, or for other sufficient reasons, the 
House refrains from insisting upon its production. 11 

In 1869, ministers agreed to an order for certain papers concern¬ 
ing Feiiianism, but finding on close inspection that ‘their publication 
could be attended with no publie advantage,’ and that * they con¬ 
tained matter which it is contrary to our public duty as ministers 
to be parties to laying before the House,’ they determined to ask the 
House to rescind the order, 3 which was done oil a division.! 

Uon™vJn if the government object to produce any docu- 
anW-ith- meats, on the ground that they are of a private and 
confidential description, it is not usual to insist upon 
their being furnished, k except under peculiar and im¬ 
perative circumstances. 1 


' Hans. f). V. 210, pp. 272-313. 

' lh. v. 173, p. 1064. 

* lb. v. 2.32, p. 460. 

Mir. of Furl. 1828, p. 100 
1 ( ^3, p. 626 ; 1836, p. 971; 1837 8 
P- 638. And see Ld. Derby in Maris 
H v. 173, p. 1055. 

1 Hans. D. v. 105, p. 1469. 


J lb. p. 1758. 

k Mir. of Pari. 1834, p. 2774 • 
1835, p. 1634; 1838, p. 6000; 1846, 
P- 1130; Hans. D. v. 163, p. 822. 
lb. v. 230, p. 422. 

1 See tat llatherton's Memoir on 
the occurrences in 1884, pp. 03- 95. 
Mir. of Pari. 1831, p. 524. 
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[But it must always be remembered that all public transactions of 
State are necessarily official ; and that no public officer would be 
justified in withholding from official record and access, any document, 
emanating from himself in his official capacity, in relation to public 
affairs. 11 '] 


This rule extends to private correspondence between 
members of Parliament and a minister of the crown, 
which ought not to be regarded as official documents . 11 
Unless prepared to assert their want of confidence in 
the minister who is answerable for the department con¬ 
cerned, or in the government generally, the House 
should not embarrass the ministry by insisting on the 
production of documents which they feel it their duty 
to refuse . 0 

When ( copies’ of correspondence, &c., are moved for by private 
members, it is customary to add. ‘ or extracts;' leaving to ministers 
a discretion as to despatches which it may be advisable to lay before 
Parliament, and as to those which it may he expedient, in whole or 
in part, to withhold. 11 

In like manner, if the government declare that a dis- prejudi- 
cussion on any particular subject could riot take place ^ t l e de * 
without inconvenient and injurious consequences to 
the public service , 11 or without eliciting expressions of 
opinion from the ministry, or from members generally, 
which it would be premature and prejudicial to make 
known, r the debate ought not to proceed. 

It would, moroever, be highly irregular to commie rf „ liaiure 
nicate to Parliament copies of despatches addressed b\ comutuni. 
a secretary ol state to the governor ol any. British dcs- 
dependency, until the receipt thereof liad been acknow- patchcs - 
ledged by the person to whom they were addressed . 6 


“ See the ease of 
(fate, p. 207: and Pari-.D.v.ltt P-2 ■ 

11 Mr. Gladstone, Uitns- D- ' ■ 
pp. 6M t 657. _ ~ nn 

o Mir. of Pari. 1830, p./0-t 

* Haus. D. v. 172, p- o/5. lb, v. 

2 °^"l2S, i>p- U20 1429. 


r Mir. of Pari. 1831 , pp. 1109 
1184 . Hans. IK v. 105 , p, 153;^ 

* Mir. of Pari, 1838, p, ^824* 


, p. 


1840, p. 1710; Hans. 31. v t 208 
054, But ^ lb. v. 87, p. 960. i n 
1854 the government consent I 
Jay before Parliament copies of in- 
at met ion that Iwl 1 - on, f or here- 
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But it is contrary to the respect due to Parliament to 
communicate, beforehand, to the public, through the 
press, important information intended for the use of 
Parliament. ‘ Although it is not unusual to furnish 
the press with advance copies of official reports, 
with a view to give early publicity to such docu¬ 
ments. 11 For further particulars in regard to the com¬ 
municating of despatches to Parliament, see the section 
in the chapter concerning ‘ Intercourse with Foreign 
Powers.’ 

1 The system of laying upon the table of the Ilouse 
reports from officers addressed to particular depart¬ 
ments of the executive government is most objection¬ 
able.’ 1 And the House ought not to insist ‘ upon the 
production of papers and correspondence which con¬ 
cerned the preparation and preliminary consideration 
of measures; they would thereby put a stop to that 
freedom of criticism which was always invited on such 
occasions, and which contributed so much to the per¬ 
fection of public measures.’" If the House were to 
insist upon the production of such documents, ‘ instead 
of . the government getting what we get now, confi¬ 
dential reports, containing the most minute, details of 
the opinions of officers, given frankly and freely, for 
the heads of departments, we shall have a system of 
reports framed for laying upon the table of the House 
of Commons, and those will be accompanied by “ con¬ 
fidential reports for the head of the department alone.” ’ * 
‘ There have been cases in which reports of a confidential 
character from officers of the government have been 
laid upon the table of the House, to prepare the public 
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papers are 


id, ancl also that of Parliament, to consent to some 
large measure, or perhaps some considerable vote of 
public money; but, generally, I think it is a course 
which the House ought not to sanction.’ y 

The administration have refused to concur in mo¬ 
tions for the production of papers, whether by order w&sedby 
or upon an address to the crown, on the ground that ministe, ' s - 
there was no public officer whose duty it was to furnish 
the required information. 1 Under these circumstances, 

‘ it is particularly desirable that the House should make 
no such orders without, at the same time, determining 
by what means they shall be carried into execution.’ R 

Returns are sometimes refused on account of their 
voluminous character, and the length of time it would 
take to prepare thcm. b In order to obviate this objec¬ 
tion, ‘ it is very desirable that members, before moving 
for very voluminous returns, should communicate with 
the department possessing the information, when it 
might be supplied in a much smaller compass.’ 0 Some¬ 
times, returns which are not of sufficient general im¬ 
portance to be supplied at the public expense are 
granted when the member asking for the return, or 
others interested therein, undertakes to defray the cost 
of obtaining, or of printing, the same, or both charges.' 1 
It is not customary, however, to object to motions for 
returns merely on account of the trouble and expense Cost of 
to individuals that would be occasioned by their pro- fet«rn.< to 
duction, notwithstanding that there may be no fuuds 
available for the remuneration of the persons employed 
in the execution of the order. 0 In fact, it has been the 
practice of Parliament to order from public officers, of 
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'various grades, returns which they were not required 
by law to furnish, and for which no remuneration was 
provided* c That might be considered a customary right 
exercised in the public interests; J and although, upon 
rare occasions, some remuneration has been given to 
the parties employed, in order to accelerate their 
labours, yet 4 no public officer lias any right to refuse 
to obey an order of the House until lie shall be paid ; 
the question of remuneration must not be raised be* 
tween him and Parliament, 9 4 Every public officer holds 
his situation under the control of Parliament, and he is 
bound to give information/ It is for the executive 
government afterwards to decide whether he has any 
claim for compensation for such a service/ 


On February 24, 1339, Mr. Cowper called the attention of the 
House of Commons to a circular from the Education. Committee of 
the Privy Council, dated May 22, 1858, which directed that, instoad 
of the annual reports of the inspectors of schools, being published in 
full (as had been done from 1844 to 1858), relevant extracts only of 
such reports should be appended to a general report from the Edu¬ 
cation Committee to her Majesty. The new regulation had been 
made on account of certain objectionable matter which had appeared 
in a report, and which had been complained of by members of the 
House of Commons* Mr. Cowper contended that the Education 
Committee 4 had it in their power to lay down the strictest rules with 
regard to the character and nature of the reports they desired to 
have sent up to them/ but assorted i the expediency of allowing the 
original reports to appear unaltered and unabridged/ He concluded 
by moving that an humble address bo presented to her Majesty, 
praying that the reports of school inspectors, when prepared in ac¬ 
cordance with the instructions of the Committee of Council on 
Education, should continue to be laid before Parliament unaltered 
and unabridged. Mr. Adder Icy (vice-president of the Education 
Committee) opposed the motion, on the ground that so much irrele¬ 
vant matter had bean introduced into those reports, that a new rule 
on the subject had become imperatively necessary, for economical 
reasons, us well as on the score of propriety. A specimen of the new 
form of report would shortly bo submitted to Parliament, when, if it 
should appear objectionable, the House Could c agree to n resolution 


* Mir. of Pari* I84I,p.2£$>; 1835, p. 17Qa Hans. £), i^,pp. 1(1-14,1775. 
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li^, on its own responsibility, that the reports furnished to the 
to should published by them in crcfeW After some fur- 
ier debilte > fcil ° motion was withdrawn, with the understanding that 
government would endeavour to meet the views of the House ‘in this 
matter.» Accordingly, Mr. Adderley abandoned his pku of reducing 
. 1 spec tors reports under specific heads, and thenceforth per¬ 

mitted the reports to be printed without abridgment j hut lie never 
thdess insisted on bis right to strike out therefrom all superfluous 
and irrelevant matter * [Subsequently, in his evidence before the 
Commons* Committee on Education, in 1865, Mr. Adderley declared 
that, the sum of the instructions to the inspectors which were issued 
up to the time lie left office was, that their reports should he upon 
the facts which came within their inspection, and that their sugges¬ 
tions should be practical, and not abstract disquisitions upon edu¬ 
cational philosophy : but he never meant to limit their suggestions 
to one side of the question,* The inspectors were then, and still are, 
at liberty to object to particular minutes, on the ground that they 
d id not work welld] B ut th is concessi on fa Lied to give complete satis¬ 
faction. On March 27, 1363, enquiry was made in the House of 
Commons, whether the reports of certain inspectors had been mate¬ 
rially altered, or wholly suppressed, in the annual report from the 
Education Office ; and if so, why so ; and whether there was any 
objection to communicate such suppressed reports to Parliament. 
Air. Lowe (who had succeeded Air, Adderley as vice president of the 
Education Committee) replied that considerable difficulty had always 
been experienced in confining these reports within proper limits ■ 
that a new minute had been lately issued—embodying the substance 
of previous instructions—requiring the inspectors to confine their 
reports to the state of the schools they had examined, and to prac¬ 
tical suggestions for the management and improv ement of the same : 
that whenever a report contained irrelevant matter, it was sent back 
to the inspector, with an intimation that, unless it was altered in 
conformity to the minute, it would not he printed or laid before 
Parliament— (the particular passages objected to, however, were 
never specially indicated) : that last year three reports had been 
returned to their authors, who had declined to amend them to the 
satisfaction of the Education Office, and therefore they had not been 
printed with the report of the department. This year a similar 
number had been sent Lick, including one from an inspector whose 
report had been rejected in lfiGSh He could not consent to lay thump- 
reports on the table, as this w ould be v irtually ottering a premium to 
the inspectors to disregard tho rules of the department, and would 
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cedents. 1 


* Hang. I). Vi 152, pp- dOO, /OiJ, 

71 b 

11 lb. v. 171, p, 727, 


1 Com. Pup, 1865, v. G. pp, 7^ 
J Ik p. 77, 
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subversive of all disciplined On June 11, 1863, a member ■ 
plained to the House of Commons of the suppression of several re¬ 
port# from school inspectors, and enquired of the vice-president o 
the Education Committee upon what conditions ho would allow the 
publication of such reports for the information of the House* Ho 
argued that the House had a right to full information, and should bo 
permitted to judge between the Education Office and the inspectors 
as to the suitability of the reports for publication* Mr. Lowe replied 
that it would be impossible to lay clown any exact conditions under 
which the reports might be printed, but that, whenever they con¬ 
tained irrelevant or controversial matter in regard to questions 
decided upon by the department itself, they could not be allowed 
publicity. Mr. Addevley defended the conduct of the Education 
Office, and urged that if objection was taken thereto by any member, 
lie should move for the particular report which he considered had 
been too stringently dealt with, instead of laying down a general 
proposition that would bo disadvantageous to the public service. 
After some further debate the subject was dropped. 1 But on 
April 12, 1864, it was again revived, upon the motion of Lord R, 
Cecil, to resolve, ‘ that, in the opinion of this House, the mutilation 
of the reports of her Majesty’s inspectors of schools, and the exclu¬ 
sion from them of statements and opinions adverse to the educational 
views entertained by the Committee of Council, while matter favour 
able to them is admitted, are violations of the understanding under 
which the appointment of the inspectors was originally sanctioned 
by Parliament, and tend entirely to destroy the value of their re¬ 
ports/ His lordship cited, from a paper which was privately circu¬ 
lated amongst members during the debate,™ cases m support of his 
position, and asked the House whether it could trust reports thus 
expurgated* Mr. Lowe denied any knowledge of the cases referred 
to, and repeated the arguments formerly adduced in justification of 
the department. He said, f It is quite open to the House to express 
an opinion that the inspectors should report directly to Parliament, 
and not to the Privy Council, and thus exonerate us from ail respon¬ 
sibility in the matter • * but so long as the present system prevails, 
departmental discipline must be enforced- Ho rejoiced to add, that 
the reports for the past year had all come in, and that it had not 
Leu necessary to return one of them to the inspectors. Secretary 
8ir George Grey said, that in the Home Office, and in other depart¬ 
ments of state, similar regulations worn enforced, n und that he con¬ 
sidered it absolutely necessary that the head of a department should 


k Hans* If v, 170,]i. 24. Mr. Lowe^ explanation, lb* p. 1200. 

1 }h. v, 171, pp. 717-783. n As, for example* m (he case of 

" Lord Grafiville's speech m House factory inspectors* (See liana. |) t 
of Lard?, lit, v. 174, p* 1183; and v* 174, p. 1501.) 
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uoli a power* Nevertheless, on division, the motion was 
ngamst the government by a majority of eight. On April IS, cedentSi 
i l Granville (the president of the Committee of Council on Edu¬ 
cation) called the attention of the House of Lords to the foregoing 
resolution, and, as the official head of the department, assumed full 
responsibility for Mr. Lowe's acts. Moreover, be gave explanations 
of the routine pursued at the Education Office, which entirely corro¬ 
borated Mr, Lowe’s statement, and exonerated him from any sus¬ 
picion of unworthy conduct. On the same day, Air. Lowe informed 
the House of Commons that, in vindication of his own honour, he had 
felt it necessary to resign bis office ; and at the same time he entered 
into detailed explanations in disproof of the charges brought against 
him, Air, Lowe afterwards stated that he did not understand that 
the sending back a report to an inspector, to be corrected according 
to the regulations of the department, without marking any objection¬ 
able passage, could he regarded as c mutilation.’ 1 The House resolved 
in a contrary sense, and I resigned my office, not because my depart¬ 
ment was censured, but because I considered, in fact, that the House 
gave mothe lie in resolving, after" the statement I had made, that X had 
mutilated,’ He added, that if he had supposed * mutilation J to mean 
simply carrying out the official minute, according to his understanding 
of it, * I should not have thought it necessary to resign my office ■ the 
department was censured, but that would not have concerned me : 
that would have been the government's look out. L considered that 
my personal honour was struck at when, as I understood, the state¬ 
ment which I had made appeared to be disbelieved by the House.’ 0 
This vjew of the degree of official responsibility attaching to the office 
of vice-president was afterwards confirmed by Lord Granville, who 
declared that, as lord president of the council, lie was technically 
the one who was bound to resign ■ whilst technically the vice- 
president might have retained his office, notwithstanding the vote 
of censure passed on the department. But, in fact, Air. Lowe's 
resignation was dictated by a sense of personal honour : Lord Gran¬ 
ville wished to resign, but w as induced by the premier to await the 
result of the reconsideration of the question by the House of 
Commons*? The marks on the reports which had been privately 
circulated amongst members on too night of the adverse vote 
had been made by subordinate clerks in the Education Office 
without the knowledge or sanction of the official beads. They were 
intended to direct the attention of the secretary to particular pas- 
sages, He himself had nev.-r, in any instance, struck out anything 
from an inspector’s report) and luul forbidden others to do so, £ 


. Com. Pap- fcHM. f % P- 81. 


r lb. 1805, V. is, p, 106, 
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*< rf y'even to mark objectionable paragraphs. Lord II. Cecil expressed 
complete satisfaction with these explanations, and stated that, had 
BducatiOD they, been given before the adverse vote was taken, it would not 
Office i in- have been pressed, or agreed to by the House. Lord Palmerston 
specters passed a high euloglum on his retiring colleague, and intimated his 
intention to move for a committee to enquire into the question of 
fact involved in the charges which had been preferred against him , 
but the general feeling of the House appeared to be adverse to any 
further enquiry, after the satisfactory explanations given by Mr, 
Lowe, However, the resolution of April 12 being regarded by the 
government as conveying a grave and serious censure on a public 
department which was deemed unmerited, on May 12, upon motion 
of Secretary Sir George Grey, a select committee was appointed to 
investigate the matter, by enquiring into the practice of the Com¬ 
mittee of Council on Education with respect to the reports of her 
Majesty’s inspectors of schools. In deference to the wishes of the 
House, the government agreed that the committee should ho nomi¬ 
nated by the General Committee of Elections. On July 31 the 
committee made a report, which briefly reviewed the matter at 
issue, confirmed the statements made to the House by Air. Lowe, 
and entirely exonerated him from the imputation of personal mis¬ 
conduct. After pointing out that the resolution of censure, which 
led to the resignation of Mr. Lowe, was passed from a f want of 
information/ which f was the cause of a double misunderstanding, 1 
the committee declared that they had ( carefully considered the 
action of the department, and had come to the conclusion, that the 
supervision exercised in objecting to the insertion of irrelevant 
matter, of mere dissertation, and of controversial argument, is con¬ 
sistent with the powers of the Committee of Council, and has, on 
the whole, been exercised fairly, and without excessive strictness/ 


* Some such power is essential to the eil'ectual working of the de¬ 
partment, so long as it retains its present constitution and func¬ 
tions/ In conclusion, the committee recommend, ‘that all instruc¬ 
tions which may hereafter from time to time be issued to the 
inspectors, either as to their general or tabulated reports, should be 
laid before Parliament/ <l On July 2h, Lord Palmerston moved that 
it he resolved, that having considered the foregoing report, the 
House was of opinion that the resolution of censure passed on 
April 12 should he rescinded. After a debate, in which the pro- 


i Conn Pap. 18Gt, v. 0, pp. 17,18. unnecessary/ (Ham D. v. 170, p, 
The 11 mm- was a her wards informed 3804.) For a decision in 1870 inVr- 
'that it was the unanimous opinion gard to the future publication of ]>, 
of the committee that the rtrijmntion specters* Reports, m Hans, it, v , 
r J Mr Lowe was totally and entirely p. 61o, 
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^ of the vote of censure stated their willingness to agree to Drccc* 
motion In the sense in winch they understood it to be proposed 
-namely, ns acquitting the department of being influenced by im¬ 
proper motives in the course it had pursued, whilst adhering to the 
opinion that the course was improper—the motion was agreed to 
without a division* 

On June 1G, 1863, a resolution was moved, in the House of TttversIn 
Commons, to declare the opinion of the House that it was the duty Heiav.d. 
of the government to cany the Jaw into effect by immediately re¬ 
moving stake and hand weirs in certain rivers in Ireland ; but no 
sufficient evidence of neglect of duty on the part of the authorities 
having boon adduced, the motion was withdrawn/ 

The sovereign having determined, upon the advice of the Privy West 
Council, and under the authority of the Act 3 A' 4 Will. IV. c, 71, Kdiug of 
to constitute the West Riding of Yorkshire Into a separate assize ^[^ bir0 " 
district, of which Leeds should be the assize town, an attempt was town, 
made in the House of Commons to obtain the nomination of the 
town of Wakefield instead of Leeds, by a motion, made on February 
10, 18G4 (previous to the formal issue of the Order in Council in 
favour of Leeds), for an address to the Queen, setting forth the 
claims of Wakefield to ho the assize town, and praying that it 
might be selected for that purpose* The home secretary (Sir G. 

Grey) did not deny the right of the House to address the crown 
upon this subject, but urged that no sufficient cause had been given 
to justify an interference with the ordinary course prescribed by 
Jaw, and to set aside the decision of the Privy Council* tlpon a 
division, the motion was negatived. Rut on June 13, an address 
was carried in the House of Lords (against ministers), praying that 
the decision of the Privy Council, ordering the removal of the West 


Riding Assizes from York to Leeds, instead of to Wakefield, might 
be reconsidered* On June 17, the Queen's answer to this address 
was reported. It set forth that the assizes for the West Hiding had 
been appointed to be held at Leeds on August 10, and that if it. 
should hereafter appear expedient to appoint some other place for 
holding the said assize, the subject should he again referred for the 
consideration and advice of the Privy Council/ 

On March 22, I860, a resolution was carried in the House of Pl^us for 
Commons, upon division, against the government: 'That m the Palace of 
opinion of this House, it is not expedient that the competition for 
the building of the New Courts of Justice should be limited to six 
architects only.' Subsequently the House was informed that, i u 


r Hans* P* v. 171, pp, 98L084. 
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consequence of tiiis resolution, the number of competing archi 
had been extended to twelve** 

On June 25, 1868, the House of Commons resolved, on a 
division, against ministers, f That in the opinion of this House, the 
Peel statue ought to be removed from its present site in Hew 


Palace Yard.' u 

On June 29, 1868, a resolution in favour of the employment of 
discharged soldiers in government situations was proposed and dis¬ 
cussed in the House of Commons* But it being urged that * it 
would be a great mistake to endeavour to bind the judgment of the 
House or of the government* upon this question, it was withdrawn.' 

On July 8, 1870, an address to the crown was carried in the 
House of Commons against the government, praying that no build¬ 
ings might be erected on that portion of the Thames Lmbankment 
which is reserved to the crown, and which has been reclaimed fiom 
the river at the cost of the metropolitan ratepayers. On July 19 
her Majesty's answer to this address was reported. In the following 
session, on motion of the prime minister, a select committee was 
appointed to consider the use to which this reel aimed land should be 
appropriated. This committee reported on August 3, 18*1."' 

On August 5, 1870, a resolution was moved in the House of 
1'iOrds, calling in question a recent change made by the Charity 
Commissioners in the administration of their trust. But the Lord 


Chancellor having pointed out the irregularity of this mode of pro¬ 
ceeding the motion was withdrawn.* 

On July 5, 1872, Mr. Ayrton (commissioner of works) referred 
to a resolution passed by the House of Commons in 1867/ con-* 
damning the elevation for the London University, whereupon, though 
the building had been partly erected, the Office of Works was com¬ 
pelled to take it down and prepare a new elevation in deference to 
the opinion of the House. If any similar resolution should be 
passed, in regard to other designs for buildings, 4 it would be the 
duty of the Office of Works to reconsider the subject 51 

On April 21, 1874, a motion wms submitted to the House uf 
Commons that 4 abstracts and summaries ’ of official correspondence 
presented to Parliament ought to have the name of the selector or 
editor appended, as a guarantee of accuracy and sound judgment 
in their compilation. But the motion was negatived without a 
division. 


The Queen's ministers are not only the rightful 


' Hans. D. v, 183, p. 181. See n 
fuether discussion on tills subject, lb. 
p. 1178, 

“ lb. v. 192, p. 2110. 

* Ik v. I9fcpp.3J.4-m 


* lb. v. 225, p. 1937. 

* Ik v. 303, p- 1672. 

? Ik v. 187, 1163. 

* Ik v. 212, pc 099, 
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concern¬ 
ing pri¬ 
vate 
affairs* 


guardians of the prerogatives of the crown in Parlia- Papers 
inent, but it also devolves upon them to protect the 
liberty of the subject, and the interests of private indi¬ 
viduals and associations, who have no direct representa¬ 
tion therein, from the assumption by Parliament of 
arbi trary an d u nj u s ti fi able au th or i ty . a 0 n th is principle 
tiie government have uniformly resisted all attempts, on 
the part of either House, to obtain, whether by their 
own order or through an address to the crown, any 
documents or information concerning the affairs of 
private individuals^ or to sanction the appointment of 
committees to enquire into private and personal affairs, 0 
unless presumptive proof of delinquency, calling for 
parliamentary investigation, could be shown/ 1 This 
rule includes the case of private educational institutions 
not being in the receipt of public money * 


On July 24, 18G2, it was stated in the House of Commons, by 
the secretary for Ireland, that government had no authority to call 
for a certain educational return from the Roman Catholic bishops 
in Ireland/ 


It lias even been held to apply to the affairs of private 
companies, and of 4 public institutions which are not in panics, 
receipt of assistance from public funds/® But it was 
distinctly laid down by Sir Robert Peel and Lord John 


* See the debate in the H, of 
Coma, on the Ancient Monuments 
Rill. Han*. D. y. 218, pp, 57EM&& 
For the constitutional doctrine in 
the United States as to tha sacred- 
ness of private rights, see Judge 
Miller’s decision,in 1874,20 Wallace 
Sup. CL Hop* p. 002, 
b Mir, of Pari, 1830, p, 440 ; 1, 

p. 103; 1833, p. HIM; 1330, p, m. 
Hans, J». v. 100, p, 008, Ministers 
will often require motions os ting for 
in for ns ci i ion affecting a particular class 

of individuals to ho made numeri¬ 
cal, instead of nominal, in order to 
Screen private persons from uiinoces^ 
saw publicity -Hina* U -'*■ p. 
1581. Xb, v, 218. p, 202b, y. 232, 


p. 034. 

e Hans. I). v. 201, p. 71. 

A Mir. of Viul 183 U2, p. 3 237- 
1840, p, 2U53. 

e XL 1 836, p, 873 ; 1840, p, 1772. 
f Hans. I). v. 108, p, 737, 
e Mir, of Pari. 1837-8, p. 3672- 
Tians. D. v. 73, p H 1750. See del 
bates in the H ; of Coma, on May 23 
1 870, on a motion for an address for 
detailed statement * of the property 
income, and expenditure of the City 
of Loudon Guilds or Companies ; and 
ou April 10,1877, on a motion in 
favour of the introduction, by unniK- 
Urs, of some Bill to empower the 
crown to enquire into the same. 
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ussell, in the ease of the Royal Academy, that 
inquisitorial jurisdiction of Parliament could not be 
limited to such 1 public institutions 1 only as w|re the 
recipients of public money; but that £ when an institu¬ 
tion is established to assist in promoting the cultivation 
of the arts, or other strictly public object, it could not 
be denied that the House had a right to enquire into 
its affairs, even though it did not receive public aid/ tl 
And on a later occasion it was declared, by Sir Robert 
Peel, that s where Parliament has given peculiar privi¬ 
leges to any body of men 1 [as, for example, banks or 
railway companies], it has a right to ask that body for 
information upon points which it deems necessary for 
the public advantage to have generally understood/ 
The great point to be aimed at in such enquiries, lie 
considered to be, i that while you extract all the infor¬ 
mation the public require to have, you should, at the 
same time, avoid all vexatious interference in the details 
of the business of the respective undertakings/ J 

On April 9, 1867, Sir Morton Peto moved for the appointment of 
a select committee £ to enquire into the means adopted hy the London, 
Chatham, and Dover Railway Company for raising the share capital 
and exercising their borrowing powers under the various Acts o£ 
Parliament, authorising the construction of the main line and its 
extensions and branches/ He did so professedly on public grounds, 
but mainly for the purpose of obtaining a public scrutiny into his 
own conduct, as a director of the said company, in order to refute 
certain charges affecting his personal character, which had been 
preferred against him m that capacity, 11)6 chancellor of the ex- 

i Mir, of Pari. 1840, p. 4X40. 
And see /&■ 1828, p. 825, See 
farther, in regard to the principle in 
question, showing the respect enter- 
tinned by both Houses for piivato 

rights, lh. 1837, pp. 787, 697, 10SQ; 
1S38, n. 6400; 1830, p, 3421. Haas. 
I), v, 74, p. 25 i v. 131, pp, 135,785 ■ 
v, lofi, p. 1103. A]id on the general 
question of the power of Parliament 
to compel the production of docu¬ 
ments, see Smithy Pari. Remem¬ 
brancer, I860, p. 29 t 


* Mir. of Pari. 1889, pp. 4238, 
4503. Hflue. D. v* 229, p, 205. 

1 See the proceedings in the House 
of Lords, iu regard to an order that 
the Corporation of the City of Lon¬ 
don should lay before the House a 
detailed account of their income and 
expenditure between certain years; 
the Corporation having applied to 
Parliament for an Act to enable 
them to increase their revenues, by 
imposing a tax on coals* Mir, of 
Pari. 1829, pp. 1805, 1834. 





IX MATTEES OF ADMINISTRATION. 



•" < §L 


UUJVA-t’LU Vliv UJiVPUlUll tVJ 

parliamentary investigation into matters with 
r^rnmnns has im rmmpntioii or concern. 3Mr, 


Gladstone agreed tnax wo ihovu 11 u ««*■*** * 

position. He added, that the motion might perhaps be justified on 
the ground that railway companies solicit special parliamentary 
powers, and that Parliament itself claims greater powers over ml- 
way companies than it does over other companies, fflaU, as a 
question of policy, he admitted that the objection was unanswerable, 
and that, if the motion were acceded to, it would probably occasion 
very considerable embarrassment, in the conduct of the enquiry, and 
undoubtedly great future embarrassment as a precedent applicable to 
other companies in positions more or less analogous. Whereupon the 
motion was withdrawn. k 


Again, no motion for papers should contain argu^ 
men tali vc matter, or should assume facts oi which the 
House was not officially cognisant. 1 

It is 1 the rule of Parliament, that no papers shall be 
laid on the table of either House, unless some sufficient groandfor 
reason have been stated for their production.’" It is 
irregular to move for the production of papers merely 
to further the interests or views of private persons, or 
except for the purpose of founding, or facilitating, 
parliamentary proceedings. 11 Government have refused 
to grant papers, ‘ unless it be intended to found some 
proceedings upon them,’ 0 

The foregoing precedents, it is hoped, will serve to 
explain more clearly the constitutional position of totals 
Parliament in regard to the prerogative of ad minis tr a- ^ pea * 
lion. Without denying the abstract right of either 


k [Tans, D. V. ISC, pp. 1338-1840, 
And see the debate on a motion, 
afterwards withdrawn, in relailon to 
the refusal of the Saltern Company 
to grant a site for a Bomfln (. atholsc 
church on one of their estates m 
Ireland, upon th& ground that they 
were obliged by their charter to 
encourage Protestantism and to dis* 
eouragp Popery in the North ot Ire- 
land.’ 11- v. 187, V- 8®;- 
1 lions. 1). v. 218, p. 2023, 


,JI Ld, Melbourne, Mir. of Pari, 
1838, p. 53S7. 

n lb. 1831, p. 2248; 1833, p. 547 
• lb, 1839, pi 4422. But see the 
following eases, wherein members of 
Parliament, being in possession of 
valuable statistical or other informa¬ 
tion, obtained orders, or addresses, 
for the production of the t 0 

one or other of the Houses of Pm-, 
liniment,— lb. 1830, Seoiffi 2, p, 410 1 
1838, p. 5273; 183U, p, 4372, 
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ouse to address the crown, or to institute enquiries 
by select committees, upon any matter, they will show 
the great public inconvenience attending an attempt on 
the part of Parliament to interfere with the ministers 
of the crown in the details of government, the inexpe¬ 
diency of applications for documents w hich the respon¬ 
sible advisers of the crown consider it imperative to 
withhold, and the unwarrantable nature of any intrusion 
by Parliament into the private affairs either of indivi¬ 
duals or of corporate bodies, without just cause* So 
long as any existing government retain the confidence 
of Parliament, it is unsafe and umvise, as a general 
principle, to interfere with them in matters of adminis¬ 
tration* Those who are directly responsible for the 
conduct of public affairs arc they who possess the 
necessary information for the proper discharge of the 
same. Parliament exercises a direct control over the 
ministers by whom all public affairs are transacted. It 
has a right to enquire into every grievance or abuse of 
power, whether on the part of those ministers or of 
any other public functionary* It may also express its 
opinion in regard to any act of the government \ and 
it not unfrequently happens that the mere declaration 
of opinion in Parliament upon some objectionable de¬ 
partmental regulation, unaccompanied by any formal 
motion, suffices to induce the government to modify 
their plans, conformably to the views entertained by 
the Housed Put all this is very different from an 
attempt on the part of the legislature to usurp the 
functions of the executive, or from the endeavour by 
the House of Commons to compel the adoption of their 
opinions upon a question of administration, irrespective 
of those of the government or of the other Chamber: 


<SL 


f free the case of Hie Treasury discussed in the Ilou.se of Lords on 
Warrant respecting onpid letters, February 22 mid 24,1S&U P 
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-g pmpeedirg which must tend to destroy the liar morn 
•whibli should exist between the different powers in the 
state, and to transfer the executive authority from the 
hands of responsible ministers into those of an irrespon¬ 
sible and uncontrollable democracy. 9 


Sec remarks on this head in Stockmw’a AIooi. v. 2, pp. 440, 645. 
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CHAPTER THI. 

ClECUMSTAKOES l-OT WHICH PARLIAMENT HAS A EIGHT 

TO INTERFERE, IN ORDER TO RESTRAIN THE ILLEGAL 

Exercise of Executive Authority. 

Abuse of While Parliament is constitutionally debarred from 
authority interfering, by order or resolution, with the ordinary 
routine of government, except, for the purpose of ex¬ 
pressing an opinion as to the expediency of any par¬ 
ticular proceeding, or line of policy—it is otherwise if 
the crown itself attempts to encroach upon the func¬ 
tions of Parliament, and endeavours to accomplish by 
its own action that which cannot lawfully be effected, 
except with the sanction and co-operation of Parliament. 
It is then the duty of Parliament to interpose, and to 
call to account the ministers of the crown who are 
responsible for the abuse or excess of executive autho¬ 
rity. In like manner, if any individual minister is 
guilty, in his official capacity, of any illegal or oppressive 
act, it is the privilege of the injured party to apply to 
Parliament for redress; and the matter of complaint 
being substantiated, Parliament will hold the offending 
minister personally responsible for his misconduct. 

There arc certain forms of procedure, of ordinary 
occurrence in the administration of public affairs by the 
ministers of the crown, which need to be strictly con¬ 
fined within constitutional limits, lest they should become 
the instruments of oppression or misgovernment. These 
are—The Issue of Orders in Council and Royal Pro¬ 
clamations; and of Minutes of Committees of Council, 
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ami bther Depiirtrr.chtnl Regulations; and (in the next 
chapter) Legislation by Public Departments; and the 
entering into Contracts by Government Departments 
for the public service. The proper limits of executive 
authority in relation to each of these administrative 
acts will be briefly explained. We shall then proceed to 
define the responsibility which attaches to individual 
ministers of state for personal acts of misconduct in 
their official capacity. 
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Authority of the Crown in the Issue of Orders in Council 
and Royal Proclamations. 

The legislative function properly belongs to Parlia- Limited 
inent s and no single branch thereof may legislate without St'nirii- 
the concurrence of the other two. tt The executive has ccntiye - 
a limited power of legislation by Order in Council* and 
rules fra Died by departments of state, but only where 
the exercise of such power lias been authorised or 
sanctioned by Parliament, It is a fundamental law of 
the English constitution, that the sovereign can neither 
alter, add to, nor dispense with, any existing law of the 
realm, 15 

This important point was first established beyond Order? in 
dispute in the reign of James I. } by the proceedings in 
Parliament upon the case of Bates, an English merchant 
who refused to pay a duty on currants imported into 
the country from abroad, which duty was sought to be 
levied by the sole authority ot the king. The Court ot 
Exchequer, in 1600, sustained the claim oi the crown; 
but when tiie matter was discussed in the House of 
Commons, it was shown that this decision was contrary 
to the provisions ol the Cheat Ghait-ci, and therefore 
void. It was further alleged that the sovereign could 


■ ftec ipfe# .P-$§?* 

11 Thomas, Loading Cages in Cuii&t, Law, pp. 5, II* 
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notrj without the assent of Parliament, impose a duty 
on any article of merchandise imported into or exported 
URgai, f rom the country ; or, in fact, any duty whatsoever 
either upon foreign or domestic commodities, whether 
in time of war or peace. The conclusions arrived at 
upon this occasion were embodied in a Petition of 
Grievances, which was addressed by the House of 
Commons to the king, in the year 1610, and favourably 
received by his Majesty. 0 

This important doctrine was confirmed, in the 
following reign, by the celebrated case of Hex v. Hamp¬ 
den, wherein, notwithstanding that the contrary doctrine 
was asserted by a majority of the judges, Parliament 
annulled the judgment, and by the Statute 16 Car. I. 
c. 14 declared that the sovereign cannot, without the 
consent of Parliament, assess or levy ship-money upon 
the subject.* 

The mode whereby the Stuart sovereigns sought to 
enforce their unconstitutional claims of levying taxes 
upon the people, in derogation of the legislative func¬ 
tions of Parliament, was by the issue of royal procla¬ 
mations and orders emanating from the Privy Council. 
At that period the Privy Council was still the great 
governing body in the state, by means of which the 
will of the sovereign was promulgated and enforced. 
The king's government was carried on through the 
instrumentality of Orders in Council, and by the issue 
of royal proclamations, which were put into execution 
by the subordinate officers of the crown. 

This ordaining power of the crown in council was the 
ancient method whereby the crown exercised its legis¬ 
lative functions; but as the functions of Parliament, as 
sharing sovereign legislative power, gained recognition, 
the constitutional principle was established, that the 
king in council may not make any ordinance contrary 


e Broom’s Const, Law, pp. 247-305. * See lb. pp* SOG-370,401 iOS. 
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' -Collie common law, or the ancient customs of the realm, 
and the statutes ordained in Parliament. The principle 
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has been distinctly recognised since the close, oi me 
fourteenth century f and was subsequently reiterated 
and confirmed by the Bill of Eights. The ancient pre¬ 
rogative of the crown in legislating by orders in counci 
has been subjected to the control of Parliament, and is 
now mainly exercised as a deputed and not as a preroga¬ 
tive power. The crown still retains the right to regulate 
various details of administration by its own prescriptive 
authority, but it is an admitted principle that the 
sovereign has no right, by a mere order m council, 
either to sanction a departure from the requirements ol 
an existing law, or to interfere with the established 
rights or privileges of any class of persons within the 
realm. It is competent to the crown to declare and 
enforce, by proclamation, the execution of any existing 
law, but it is not within the power of the crown, pbwer. 
either to add to, alter, or dispense with any law of the 


Following the example of the Church of Home, the 
sovereigns of England, from an early period, claimed 
the right to dispense with the laws ot the land, by the 
issue of proclamations, and by making grants or decrees, 

‘ non obstante any law to the contrary.’ In this way 
they assumed a power, virtute corona?, to dispense with 
existing laws, or with the penalties consequent upon a 
breach of them; or else they undertook to dictate to 
the people in respect of matters indifferent, and in re¬ 
gard to which perfect liberty of action ought to have 
been allowed.' 1 The current of authority indicates that 
the prerogative of dispensing by non obstante with Acts 


• See Stubbs, Const. Hist. v. 2, 

^ im-uos . 4 
Broom’s Const. L&Wj p. 3/4. And 


seEi Oh. Just. Cockbum'a charge ) n 
the cn9Q cf tho Queen ie NoIboii and 
Brand, p. 87* &vo. 1 1 * 1^07. 

e cited, Broom, pp. a76-lJ9& 
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Parliament was, subject to certain restrictions, re- 
cog nis eel in former times as vested in the crown, and 
was repeatedly exercised during the sixteenth and 
seventeenth centuries- The use and abuse of this 
prerogative occasioned repeated conflicts between the 
crown and Parliament and the courts of law, and 
eventually cost King James II. his crown. 11 This branch 
of the royal prerogative was finally annihilated by the 
Bill of Bights, which declared that £ the pretended 
power of suspending of laws, or the execution of laws, 
by regal authority, without consent of Parliament, is 
illegal; ? and that 4 the pretended power of dispensing 
with laws, or the execution of laws, by regal authority, 
as it hath been assumed and exercised of late, is illegal. 3 
4 Since then no one has presumed to advocate the exis¬ 
tence of a dispensing power, under any circumstances 
whatever, as inherent in the crown.' 1 

From the epoch of the Revolution of IGSS, when¬ 
ever the crown lias ventured, upon occasions of public 
emergency, to issue royal proclamations or orders in 
council, which appeared to sanction any departure from 
the laws of the land, the necessity for such a proceed¬ 
ing on the part of government lias been narrowly in¬ 
vestigated by Parliament ; and when it has been shown 
to have been illegal, although justifiable, acts of in¬ 
demnity have been passed, to exonerate all persons 
who have advised or carried into execution the sameJ 
Legislation of this kind is a parliamentary acknow¬ 
ledgment of the principle that, in times of danger or 
emergency, the crown, acting under the advice of re¬ 
sponsible ministers, may properly anticipate the future 
action of Parliament, by a temporary suspension of 
certain classes of statutes.* Abstractly, the crown lias 


tl Broom, pp. 404-507* Stubbs^ J JL. pp. 379, n, 508, n. 

Const lliet. v. 2, p, 680, k Cox, Eng. Govt. p. 29, Gimp- 

1 Broom's Qotisfe Law, pp. G07. hvlYs Cliauc, v. f>. p. 2f37. 

GOB. 
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n^&Onstitutional right to issue any such orders or 
proclamations; but, in the words of Sir llobert Peel, 

< Governments have assumed, and will assume, in ex¬ 
treme cases, unconstitutional power, and will trust to 
the good sense of the people, convinced by the necessity 
to obey the proclamation, and to Parliament to indem¬ 
nify the. issuers.’ 1 

Nevertheless, with the important limitations above Orders in 
referred to, considerable powers are still inherent in crjuucl1, 
the sovereign in council. ; and express authority for the 
issue of orders in council is frequently conferred upon 
the crown by legislative enactment. ‘ A large propor¬ 
tion of what may be called the details of legislation 
rests upon the authority of orders in council, some of 
which are issued by her Majesty in virtue of her pre¬ 
rogative, while others derive their force from the pro¬ 
visions of Acts of Parliament. It is competent to a 
court of justice to enquire into the validity—or accu¬ 
racy. in the statement of alleged facts—of an order in 
council, duly passed and gazetted,™ As-examples of 
the variety and importance of the subjects to which 
this form "of quasi-legislation is applicable, it may be 
stated that orders in council, or royal proclamations 


which are usually issued in pursuance of the same, are 
promulgated for the assembling, prorogation, and dis¬ 
solution of Parliament; for declaring war; for confirm¬ 
ing or disallowing the Acts of Colonial Legislatures; for 
giving effect to treaties; for extending the terms of 
patents; for granting charters of incorporation to com¬ 
panies or municipal bodies; for proclaiming ports, fairs, 
Ac * for deciding causes on appeal; for creating eccle¬ 
siastical districts" or circuits for judicial purposes; for 
granting exemptions from the Saw of mortmain; for the 


i Peel's Mem. T - 3 > P* 13 i'. , . 

[mchestetf’j ^ * Vm ' ^ *' 


And sea Judj?e Kite-tic in Win^ar 
juid AmnvpoUs By- case, tinya Scutin 
Equity Decisions* v. 1, \\ 307* 
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regulation of the Board of Admiralty, and of appoint¬ 
ments to offices in the various departments of state; for 
creating new offices, and defining the qualifications of 
persons to fill the same ; and for declaring the period 
at which certain Acts of Parliament (the operation of 
which has been left by the legislature to the discretion 
of the Queen in council) shall be enforced/'* 

It is difficult to draw the line between what may 
and what may not be accomplished by an order in 
council, without special legislative sanction. As a 
general rule, all orders in council restricting trade, un¬ 
less issued under the authority of an Act of Parliament, 
or justified by reference to cases coming within the pre¬ 
rogative of war—-and all orders suspending the opera¬ 
tion of any statute—would require an Act of Indemnity, 
But when duly informed by the crown of the proceed¬ 
ings had upon any such occasion, Parliament has always 
been willing to indemnify the government for the timely 
exercise of authority for the public welfare, although it 
may have led to an overstepping of the constitutional 
limits of executive power . 0 

So far as proclamations, as distinct from orders in 
council, are concerned, it is an indisputable branch of 
the royal prerogative to issue proclamations in refe¬ 
rence to the existing state of the law, warning those 
who may be likely to commit offences, encouraging 
respect for the law, and offering rewards for the appre¬ 
hension of offenders. These documents are regarded 
as solemn expressions of the royal will, and are invari¬ 
ably issued upon the advice of responsible ministers. 
They are usually based upon orders in council, and are 


T£op* on the Privy Corns., Com, 
Pap. 1864, v. 27, p* 253. Kep. on 
Mlec. Exp. 11k 1SJ7-S, v. 18/nt. ], 
Pp. 371, 377. The duration of tho 
Endowed Schools Act, 1809, was 
limited to three years, with authority 
to hoc Majesty in council to renew 


it fir another year without applying 
to Parliament. This power wm ex¬ 
ercised by order in council jjj 1R72. 

Hsus* 1>. v. 212, p. 840, And sea 
40 k 41 Viet. c. 38. _ 

* See cases cited in Lieber’s Tier- 
men clitics, 3rd ed. 1880, p, 07 n. 
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tended to promulgate decisions arrived at by the 
sovereign in council. Their exact force has been a 
matter of dispute, which even now cannot be precisely 
determined, since it labours under the uncertainty 
which affects all questions bearing on the limits of the 
prerogative. It is clear* however, that while a pro¬ 
clamation cannot make a law* it can add force to a 
law already made* p When the sovereign declares war 
against a foreign power* proclamations are usually 
issued* materially altering the ordinary laws relating to 
trade, and imposing rules for the conduct of trade with 
neutrals or be§gerents, q Proclamations are also issued 
to fix the mode, time, and circumstances of putting into 
execution certain laws, the operation of which lias been 
left to the discretion of the executive government; r or, 
for the purpose of making formal declaration of exist¬ 
ing laws and penalties, and of the intention of govern¬ 
ment to enforce the same; or, to appoint and direct 
the keeping of a day of observance, whether as a fast 
or thanksgiving* But 4 proclamations have only a bind¬ 
ing force when they are grounded upon and enforce 
the laws of the realm/ 3 And to be valid in law they 
must be published in the official gazette of the king¬ 
dom** The king cannot authorise by proclamation the 
creation of an offence which is not a crime by the ex 
isting law; ‘for if so* lie might alter the law of the land 
by his proclamation/ 11 


» See Forsyth, Const* Law, p, 
l&0,n. Halkrn, Const* Hist. v, l,p. 

iii}7 

"'''See Cox, Inst. Eng. 2S. 

dp. Corn Act of 1836 

Towns Act of 18J8. K*?" 1 Mea 

Act of 1870* 


J Coke, 3 lust* 102* See Lords 1 
Uobates, May 3,1870, on tli^ ternjs of 
Ute proclamation buied pursuant to 
the Royal Titles Act* 

1 Act 40 & 11 Viet, c* 41* 

" Uowyer, Ootisl* Law, p, 273 
Att.-Gou, Collier, liana, 1>, \ goff 
p. 137 0< 
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Control of Parliament over the issue of Orders and 
Minutes of Council, and other Departmental Regu- 
latiom. 

Tlie responsibility of ministers to Parliament neces¬ 
sarily implies the right of either House to express its 
opinion as to the legality or expediency of any particu¬ 
lar act of administration; and to proceed to call to 
account any minister of state who may have exceeded 
the limits of constitutional authority in the execution of 
public duty. 

See the dehate in the House of Lords May 12, and. in the House 
of Commons June 25, IS! 7, upon the circular letter of the secretary 
of state for the Home Department (Lord Sid mouth) to the lords 
lieutenants of counties, respecting the authority and duties of magis¬ 
trates, in regard to blasphemous or seditious libels ; which letter was 
alleged to have been an interference with the ordinary course of 
justice, and an assumption by the executive of legislative power. ¥ 


In the working of constitutional government, expe¬ 
rience lias proved that certain subordinate powers of 
legislation must be entrusted to almost every leading 
department of state. So long as these powers are 
exercised with the knowledge of Parliament, and in 
direct subjection to its control, they can be more ad¬ 
vantageously discharged by responsible ministers than 
if it were obligatory that they should emanate from 
Parliament itself* For all such regulations are framed 
by a responsible minister, for the sanction of the crown. 
And no premature interference therein ought to be 
attempted by either House/ Minutes of council, de¬ 
partmental regulations, and other authoritative di¬ 
rections emanating from the heads of the principal 


* May, Const, lliet. v. % p- 188. 
w Bee the Evid. of tlm lit- Hon. 
U. Lowe, II. A. Bruce, sed 0, IS, 
AdderLy, and of ISflA OrauviJie^ 


before the ComL on Education, Coin. 
Pap. 1885, v. G, pp, 54, 55,08,7.1,7% 
70,1 5S. 

1 Hans* 3D. v. 157, p. S42. 
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^'utivo departments, must, needs be frequently issued 
m regard to particular matters of administration, which 
require to be determined by competent authority, but 
it is essential that all acts of qnas 1-legislative authority Depart- 
which may be performed by any department of state, u*?“ ion 
shall be within the limits defined and prescribed by 
parliamentary enactment; and also that, whenever iviL- 0 
either the expenditure of public money, or other great mont ’ 
public interests, are concerned in the matters thus dis¬ 
posed of, an opportunity should be afforded to Parlia¬ 
ment of expressing its opinion upon the same, before 
the government proceed to take action thereon. 


Shortly after the adoption of the order in council of April 10, Precfl . 

] S39, creating a separate department of the. privy council as a body dents, 
to superintend the distribution of the moneys voted by Parliament 
for educational purposes, the proceedings of government in the matter 
were called in question in both Houses, On June 14, an address was 
moved in the House of Commons, praying for the revocation of the 
said order. After several nights’ debate, this motion was negatived 
by a majority of 5 only, in a full House.*’ On July 5, in the House 
of Lords, a series of resolutions were agreed to, and embodied 
in an address to the Queen, deprecating the conferring of such 
important powers upon the committee of council without the 
consent of Parliament, and praying that no steps may be taken with 
respect to the establishment of any plan of national education with¬ 
out affording to their lordships an opportunity of fully considering 
the proposed measured On July 11, an answer was returned to this 
address, expressing her Majesty’s regret that the House of Lords 
1 should have thought it necessary to take such a step on the present 
occasion * ; and assuring their lordships that annual reports of the 
proceedings of the newly appointed Committee of Education would 
be laid before Parliament, *so that the House would he enabled to 
exercise its judgment upon them / 11 

The Committee of Privy Council on Education, in 1861, filmed Minutes 
a revised cotie of rules for the administration of the parliamentary *'* rh0 
grants for promoting education in England, which effected extensive tionCom- 
alterations in the existing system of education as administered by mitta*.-. 
the Privy Council- The government laid before Parliament the 
minute of council establishing the revised code on August 6, J861» 
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'being the very (lay of the prorogation, 1 hut without giving any ex- 
planations on the Wet. However, as the new re^ations werenot 
to come into operation until after the next meeting of Prm Uarneivt, 
when they were liable to be objected to by either House, it was pro¬ 
bably deemed unnecessary to comment upon them on their fir at mtio- 
daction. During the recess, the new code was subjected to console - 
able criticism, and elicited formidable opposition ill many quarters. 
The complaints against it received full attenbo.i from the govern¬ 
ment, who, shortly after the reassembling of Parliament, laid b ifo 
both Houses another minute, containing several modifications of the 
code. These changes, however, were not sufficiently comprehensive 
to satisfy the opponents of the measure. Accordingly, a discussion 
took place in each House upon the subject, wherein exception was 
taken, not merely to the re-revised code itself, but also to tfie mo a 
of its adoption by the government. In the House of ^ords, on 
February 17 1862, Lord Derby called upon the ministry to embody 
the principles and leading details of the scheme in a series of resolu¬ 
tions, to be submitted to both Houses, in order to afford opportunity 
for mature deliberation thereupon. But this they declined to do. 
Mr Walpole, who led the"attack upon the code in the House of 
Commons, condemned the government for not having submitted it 
to Parliament in a series of distinct propositions, instead of as a 
whole lie said that ‘ he wished to raise the question whether, when 
any alteration is made in a system of education which the country 
has adopted, accepted, and acted on, it is to be in the power of any 
government, at any future period, by its own mere motion and with¬ 
out the concurrence and sanction of Parliament, to alter that system 
fundamentally and entirely, in the manner they are now attempting 
to do. In 1839, this question was much agitated, and discussed in 
this House There was then an attempt to introduce normal and 
induatriaL"schools. That attempt was defeated 1 and one of the 
great objections urged against it was the manner in which the 
attempt was made. The House was told, and told truly, that tlio 
power which the committee of council asserted to itself was a power 
essentially beyond that which the constitution gave to any depart¬ 
ment in the state. It was the assertion by a body necessarily politi¬ 
cal in its character-—necessarily fluctuating m its nature, which 

would be irresponsible, and therefore despotic-^ an authority ff 
power which does not belong to any minister, and which ought only 
to be entrusted to both Houses of Parliament.' With these views 
Mr, Walpole submitted to the House a senes of resolutions, con¬ 
demnatory of certain parts of the revised code, for die purpose of 
obtaining* in committee of the whole House, a full discussion of the 
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sebcute, and the Introduction of considerable changes therein. With 
he general principle of the code—as an endeavour to simplify the 
machinery for administering the grants of public money for the pro¬ 
motion of popular education, and an attempt to test the results of 
such education.—he entirely concurred ; but he considered the mode 


4>L 


of ejecting these objects, as set forth in the code, to be quite un- 
pal at able to Parliament and to the country. In asking the House to 
adopt this course, he likened it to the proceeding in committee upon 
a government hill, the principle of which lias been agree[l to by the 
House, but which is subject to amendment of details at that stage of 
its progress. And in order to prevent a proceeding so objectionable 
as the present from being drawn into precedent by tho government, 

Mr, Walpole appended two resolutions to his series, requiring the re¬ 
printing of the code in the January of each year, should any material 
alteration therein he proposed, and in a form to point out distinctly Educa- 
the intended changes; and declaring that, in tho event of any revision ^ lonal 
or material alteration being proposed by the department at any time, hThltT * 
it shall not be lawful to take any action thereon until the same shall before 
have been submitted to Pari lament, and laid on the table of both 
Houses for at least one calendar mouthy [In order to bring the Ian- J^p^a 
guage of the minutes in this particular * in accordance with the sense ment* 
and spirit’ of Mr. Walpole’s resolutions, the government subsequently 
submitted to the Commons, February 17, 1865, a new rule to the same 
effect, which while it recognised the power of the department to alter 
the minutes, restrained any action upon such alterations until the 
documents had been laid before Parliament- Supplementary regu¬ 
lations on minor points, not included in the code, are laid on the 
table every year, with the report of tho Education Department. d ] 

By these resolutions it was his object to maintain that the committee 
of council, whilst entrusted with important administrative functions, 
had no legislative authority, but must submit for the sanction of 
Parliament all material changes in the national system of education 
before attempting to enforce them. Secretary Sir George Grey, on 
behalf of the government, acquiesced in the course suggested by Mr, 

Walpole, and also in the principle involved in the last two resolu¬ 
tions** 3 In compliance with the foregoing resolutions* the code wag 
reprinted January 1803 ; and a new minute of some importance 
having been issued in the following -May, tlic same was immediately 
submitted to Parliament, tojie upon the table for one month before 
it became IwJ Whereupon the House w ent into committee on the 
proposed resolutions, Three days afterwards, the vice-president 


e As to tho proper construction to d lb . r. 177, p. 327* 

bo riven to the*? resolutions see 0 7fc, v, 166, p. 52. 
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of the Education Committee announced that the government were 
prepared to make important alterations in the new code, in order to 
render it more acceptable to Parliament and to the country. To 
afford time for the due consideration of these amendments, no 
further action was taken in the House on the subject until May 5, 
when Mr. Walpole stated that on account of the conciliatory and 
satisfactory conduct of the government, he was prepared to abandon 
lits resolutions, and to accept the revised code in its amended shape. 
Thus ended a severe and protracted contest, wherein the right of 


Parliament to exercise a constitutional control over the executive 
government, in £i£fisi-legisl&tive matters—and in the settlement of 
aJJ important details of administration—-was amply recognised and 
sustained. In 1870, this principle was embodied in the Elementary 
Education Act, which provides (in sec, 97) that no minute of the 
Education Department, which defines the conditions upon which an 
elementary school shall be entitled to receive public aid shall be in 
force until it has lain for 7 iot less than one month on the table of 
both Houses of Parliament. By practice these thirty days are com¬ 
puted from the day on which the code was circulated amongst 
members, not from the day when, it wag formally laid upon the table 


of the House.* 


Minutes of 
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It has also been acknowledged that the Education 
Department is bound to apply for the sanction of Par- 
liament not merely to any minute which involves the 
expenditure of public money, but to any minute which 
modifies the departmental regulations previously sub¬ 
mitted to Parliament , 11 


And it is understood that no important changes in the system of 
national education in Ireland should be introduced before they had 
been communicated to Parliament, although it is entirely within the 
produce of the Irish Education Commissioners to alter or modify 
their rules without any action on part of government. 1 


How rub- To assist the judgment of the Commons in this matter 
thc^ppro- it l ia s been customary for the member who represents 
iTouaVof department in the House to make a statement in 
commons, explanation of the changes effected by the new minutes* 
when he lays them upon the table J At this stage, 


f linns. D, V, 232, p. 1210. * Com. Pap. 1865, v. 6. pp. 55, 1 % 

h Com. Pap. 1H64, V. 9, p. 369, 153. Haas, lb v. 185, p, 1147. 1L 
Ev. 453, &c, finds, fh v, 177, p 327. v, 204, pp. 1316. 1827: v, 233, p. 
' ILv. m, p-1031 226. ’ Jt 
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QWfe?er, no debate should take place, as there is no 
question before the Chair. 

The manner in which the sense of the House of 
Commons is taken in reference to new minutes of the sense oi 
Committee of Council on Education, when they have How* 
been laid upon the table, may be seen from the follow¬ 


ing cases. 

On May 5, 1863, two resolutions were submitted to fcho House, 
by a private member, to declare the expediency of modifying the¬ 
re "1111141003 of the code in certain particulars. After a long debate, 
one of these resolutions was withdrawn and another negatived. On 
March 10 and again on July 21, 1871, similar resolutions were pro¬ 
posed, and negatived. On May 5, 1871, a similar resolution was 
proposed, and negatived. On March 0, 1875, an address to a similar 
effect was moved, and negatived. 

On March 8, 1864, a resolution was proposed for the modification 
o£ the rules in regard to aid to schools for the working classes. 
After debate the government agreed to accept this resolution. On 
June 2 following, the mover, being of opinion that the new minute 
which had been issued In conformity with the said resolution did not 
meet tho ease, proposed another resolution, tq declare the inadequacy 
of the minute to remove the objections entertained against the 
former minute ; but the motion was negatived. On June 30 another 
resolution, condemnatory of the new minute, was proposed ; but the 
Speaker ruled that it was out of order, being similar in substance to 
the one previously negatived. k 

[See a resolution, agreed to by the House of Commons, and 
accepted by ministers on March 4, 1873, defining and limiting tlin 
operation of a treasury minute in relation to county court judges. 

On July 2, 1877, certain War Office circulars were objected to, 
in the House of Commons, on the ground that they had been issued 
in contravention of certain Acts of Parliament- ; but the secretary 
for war was able to show that the complaint was untenable. 1 ] 


1 See the commentf ofU- Tb Cecil 
on this case, in his argument to show 
the inadequacy of the contro 
Parliament o ver minutes ol L oan 


Council on lulucaiion, Hane. D. v. 
177, p. 1300. 

1 lb , v. 23o, p. 618. 




CHAPTER IX. 

LEGISLATION BY PUBLIC DEPARTMENTS. 

Control of The constitutional control of Parliament over the exer- 
mnt' else of legislative powers by ministers of state, executive 
outivelT departments, and other public bodies, being admitted, 
eisia&iqo, it is evident that there is an undeniable advantage in 
the practice itself. The proper limits within which 
such powers may be exercised having been prescribed 
by statute with directions that all such minor or pro¬ 
visional legislation shall be duly submitted to Parliament, 
—either for tacit approval or direct ratification,—it is 
often expedient to entrust the settlement of the details 
of practical legislation, requiring special or local know¬ 
ledge, to the public department immediately concerned 
therein. By this means the benefit of local experience 
is obtained in the determination of such questions, and 
especially where the consent of parties interested lias 
been freely given,—Parliament is relieved from the con¬ 
sideration of matters which may be troublesome to 
d eel de, wiih out infri-iigin g u pon lo cal in tc res t s. "W ith i n 
the past thirty years numerous Acts have passed, to 
confer and regulate the exercise of such powers, in sub¬ 
ordination to general principles established by law. 

Ittctasdre Thus, in 1845, by the Act S & 9 Viet. c. 118, the Inclosure Com- 
conmitfl* missi oners were constituted, and empowered, in certain eases, to 
signers. complete mclosures, and in other cases to make provisional orders for 
the inelosure of lands, to he ratified by public Acts of Parliament. 1 
A select committee of the House of Lords, in 1858, on private Bill 


* May, Purl. Frac, *<3. 1883, p. 700, 
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took much evidence m favour of ajx application of this 
■priridiple to other measures of local improvement, but they refrained 
from any specific recommendation on the subject. b 

Tims, by the Contagious Disorders of Animals Act of 1S4S, the 
Privy Council were empowered to make orders and regulations to 
carry out the intent of the Act, the same to be laid before both 
Mouses of Parliament within a specified time; 0 

Again in 1S(36, upon the outbreak of the cattle plague m Great 
Britain endeavours were made to frame an Act of Parliament to 
arrest the progress of the disorder, without injuriously affecting 
local interests. But, after much debate, the attempt proved un¬ 
successful It was then determined to enlarge the powers conferred 
upon the Privy Council by the Act of 184S, and to empower any 
two lords of the council to frame orders to meet the emergency in 
particular parts of the country, such orders to be afterwards com¬ 
municated to Parliament. Under this authority nearly 150 separate 
orders in council were issued.* The Act was continued in the 
following session, with enlarged powers.* 

The orders issued under the authority of the statutes <gg£; 
aforementioned, though enjoined to bo laid before Par¬ 
liament. were not required to be directly or indirectly 
sanctioned by either House. But this did not prevent 
them from being questioned. 

The mode of questioning these orders is shown by 
a proceeding in the House of Commons on June 21, 

1867, when, as an amendment to going into committee 
of supply, it was moved to resolve that a particular 
order respecting the importation of cattle ‘ is inexpe¬ 
dient.’ 1 But after an explanation by a minister the 
motion was withdrawn. 

It is customary to provide that orders in council, gujU b« 
departmental regulations, representations,rules of court, to patil*, 
or tables of fees, framed and issued under the authority —t. 
of particular Acts of Parliament, shall be laid before 
both Houses within twenty, thirty, or forty days (as the 
case may be), after the making thereof—or after the 
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re-assembling of Parliament, shook! they have been 
issued during a recess^—(it is usually added) t before 
they become operative and binding. But sometimes 
this restriction is omitted and it is sometimes ex¬ 
pressly enacted that in the event of ail order, or rule, 
being annulled in consequence of the disapproval there¬ 
fore, by either House of Parliament, the rescinding 
thereof shall be 1 without prejudice to the validity of 
any proceedings which may in the meantime have been 
taken under the same *' 1 If a scheme lias been upon the 
table of both Houses for the prescribed time, without 
any address against it, it passes out of the hands of 
government, who can no longer delay its operation j 
Sometimes direct provision is made as to the mode of 
objection thereto. 

A noticeable example of this is afforded by the Oxford and Cam¬ 
bridge Uuiverstty Reform Acts, passed in 1854 and subsequent years, 
which empowered the executive commission, or governing body, of 
the university, to frame ordinances, regulations, and statutes which 
should be laid before both Houses of Parliament, and, if not objected 
to by ail address to be presented by either House within ‘ forty 
days,' be approved, by order of the Queen in councils 

It was laid down as a principle—by the commis¬ 
sioners appointed in 1SG4, to enquire into the manage¬ 
ment of endowed schools in England—* that Parliament 
is the only body that can be considered as the supreme 
trustee of endowments, anil that in some form or other 
the approval of Parliament ought to be obtained to all 
schemes for the re-settlement of educational trusts* 1 

Pursuant to this report, the Act of 1869 was passed, 
which provided for the appointment of a small commia- 


s A eta 20 & 2D Viet, e, 112, a&c*3 ; J Haas. D, v. 354. p. 857, 
r. 124, see, 11 ; c. 12o, sec. 20; 32 & ■ Oxford, Acts 17*18 Viet. c. 81, 

33 Viet, c, 42, sec. 8 j 38 Vie, ee. G sec, 36 ; 20 & 20 Viet. e. 2i% see, 7* 
and 38. And see 33 & 33 Vic l, c. 20. Oam- 

b See 39 & 40 Viet, c. 57, and 40 bridge, Act 19 & 20 Viet, e, 88, 
& 41 Viet, o. 33. sec. 40* 

c 38 & m Viet, c* 77, &ec, 25, and 1 Com* Pap* 1867-8, v. 28, pt. 1, 
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up schemes and trust deeds for die 
—— of the endowed schools. These draft 
schemes to be submitted to the governing bodies of the 
particular schools, and after due enquiry, to the com¬ 
mittee of council on education, for their sanction. An 
appeal is allowed, in certain cases, to the Privy Council. 
Finally, all such schemes (unless objected to, by a peti¬ 
tion) must lie laid before both Houses of Parliament for 
s forty days 1 

[Extended to 1 four month s ’ In the case of certain specified schemes 
which were submitted to Parliament in 1873 by Act 36 <fc 37 Yiet, 
c. 7 ; amended and extended to ‘ two months' in aU other eases by 
Act 36 ifc 37 Viet, c, 87, sec, 15} 
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If within that time cither House address hot- Majesty to 
withhold her consent from any scheme, or any part Withboi . 
thereof, the Crown can only assent to so much of the ‘. h f 0 " yal 
same as may not have been objected to.® 


On Juno 30, !S7l ? an address was moved to the Queen, in the 
House of Lords, that for certain reasons therein stated her Majesty 
would withhold her assent from the proposed scheme of the Endowed 
School Commissioners for the management of Emanuel Hospital 
Charity School, heretofore governed by the Corporation of the City 
of London^ The motion was opposed by ministers, but agreed to 
on division. Immediately afterwards another address was moved 
praying that the royal assent might also be withheld from the 
schemes relating to St, Margaret's Hospital and the Greycoat 
Hospital, Westminster, Ho reason was assigned foT the request in 
the motion j but the mover stated that these schemes were open to 
the same objections that had been urged against the first-mentioned 
scheme. Notwithstanding the opposition of ministers, this motion 
■was agreed to.° On July 3 her Majesty S s answer weis reported, 
1 That she would withhold her assent from the several schemes 
objected to in these addresses.* n Subsequently the comm i i^ionors 
prepared a second scheme for Emanuel Hospital* which was more 
acceptable to the governors of that institution. On May 13, 1873, 
an address to the Queen was moved in the House of Commons, that 


,a Act 82 & 33 Viet. t\ 66. kc. 4L against the proceedings of the com- 
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royal assent might be withheld therefrom, 
the motion was negatived. 


After a long debate 


vSonai r ^ 10 General Inclosure Act of 1S45/ 1 first empowered 
orders. commissioners to issue provisional orders for authorising 
the in closure of commons, subject to the ratification of 
Parliament, instead of the method previously resorted 
to, of obtaining private Acts for such a purpose. In 
the execution of tlieir powers, however, the commis¬ 
sioners did not sufficiently consider the general conve¬ 
nience and comfort of the neighbourhood interested in 
the preservation, as commons, of the lands in question, 
but were too ready to grant all applications for in¬ 
close res, on compliance with certain fixed conditions. 
Accordingly, in 18G9, the House of Commons appointed 
a committee to investigate the matter, which recom¬ 
mended that no further inclosures should take place 
until a revised Inclositre Act had been passed* Where¬ 
upon, several years elapsed before the House again 
passed an Act to give effect to provisional orders for 
inclosures. And, in 1872, the inclosnre commissioners 
reported that they had suspended tlieir operations, unt.il 
Parliament should have agreed upon a definite policy 
in regard to inclosures,—the government, mean white, 
making repeated attempts to pass a new Inclosure Act, 
but without success/ At length, on February 10,1S7G, 
General the home secretary brought in a General Inclosure Bill, 
inficisury wag agreed to by Parliament. Under this Act 

provisional orders may be issued for the regulation or 
inclosure of commons, after affording to all parties 
interested an opportunity of being heard for or against 
the proposal: such provisional orders to be afterwards 
subjected to the investigation of a standing parliamentary 
committee, who shall consider the details of the schemes, 
report thereon, and remit for the consideration of the 
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measure commissioners any proposed modifications 
therein. Then the Bill to confirm the orders is to he 
introduced and passed.* Such a committee was first 
appointed by the House of Commons (upon the first 
report of the inclosure commissioners under the new 
Act) on February 26, 1877. It reported in favour of 
the confirmation of the proposed in closures, subject to 
certain conditions, but not requiring the reconsideration 
of the schemes by the commissioners.* 

The select committee on commons (to consider 
reports of the inclosure commissioners) appointed in 
1877, was nominated in part by the House, and in part 
by the committee of selection. The inclosure com¬ 
missioners appeared before the committee, and explained 
their course of proceedings under the new Act, and the 
mode in which their reports [ire investigated and dealt 
with by tliis committee.' 1 All the necessary forms to be 
used under the Act are appended to the report of this 
committee/ 

In 1S77 ministers having proposed that rules to be p r i sons 
made pursuant to the Prisons 1 Act should not come into AcL 
operation until they had been laid for forty days before 
both Houses of Parliament—an amendment was moved 
to require such rules io bo distinctly approved by reso¬ 
lution of each House. It was urged that, in the present 
pressure of business, it would be difficult for an unofficial 
member to get an opportunity of moving adverse reso¬ 
lutions to these rules* On the other hand, it was stated 
that, if amcial a nor oval was obligatory, the House might 
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Trade is empowered to grant provisional orders autho¬ 
rising the supply of electricity for any public or private 
purpose, at their discretion, subject to confirmation by 
Parliament. 1 

This Act has given occasion to much criticism on the 
provisional order system. It is evident 1 that the system 
can only be worked efficiently in conjunction with 
thoroughly comprehensive general acts applicable to 
each object for which provisional orders arc recog¬ 
nised. 1 y 


In vol. 7 of the Journal of the Statistical Society of Ireland 
(p. 1 SR) will he found a Report of a Committee of the Society on 
Legislation by means o£ Provisional Orders, m England, Scotland, and 
Ireland, made on February 20,1R77. Tins report points out the pro¬ 
gress and result of the provisional order system, daring the thirty years 
in which it Has been in operation, and the extent of its application, 
in each of the three kingdoms. Also, the extent to which a direct re¬ 
sponsibility to Parliament has been introduced, both for the general 
principles and the details of such legislation, in particular cases. It 
suggests a larger application of the system to Ireland, as well as for 
reasons of economy, and to relieve the Irish people * of the grievous 
burden* of legislation by local Rills, as also to secure a more general 
harmony in the local jurisdiction and local legislation of the di Sc rent 
parts of the United Kingdom, 

On February 25,1881, an address to the Crown was moved in the 
Lords that the order in council for reducing number of divisions 
of High Court of Justice, and abolishing titles of lord chief justice 
of Common Pleas and lord chief baron, might not- comn into oper¬ 
ation, This motion had been previously made, and withdrawn : it 
was therefore opposed, as unprecedented ; and a motion to adjourn 
the House was carried* 


The Irish Coercion Act of 18SI requires that every 
warrant issued under it for the apprehension of offenders 
shall be laid before Parliament. This is ‘ a novel and 
mischievous attempt to control the exercise of the 
powers intrusted to government, and it will give rise to 
discussions in particular cases which will he a serious 
hindrance to legislative work. ‘ The tendency- of Par- 


* See alaa the Educational. Endowment (Scotlaid) Act, 18-82. 
J See further L- L v, 75, p- JE>1. 
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item pi an impossible supervision over the 
executive and judicial business is one of the 
causes of its increasing difficulties in overtaking its 
arrears of work. 1 


( SI. 


On July 28, 187 b a member of the House of Lords moved an St Kath- 
address to the Quern, requesting that in any scheme to be agreed aTine ’ s 
upon in regard to St. Katharine s Hospital,—formerly situated near ** 0s J" tal - 
the Tower, but since transferred to Regent's Park, — ( due attention 
may he paid to the spiritual and educational necessities of tins 
parishes adjacent to the old precincts of the hospital * (a royal com- 
. mission of enquiry into tho charitable foundation having advised 
that no local claims should be recognised in relation thereto). b The 
motion was opposed by ministers, hut carried on division. 0 Her 
Majesty replied that she would take this address into consideration 
together with the report of the commission/ 1 

On July 2$, 1872, three several addresses were passed by the House 
of Lords praying that the royal assent nlight he refused to certain 
schemes of the Endowed School Commissioners. On August 1, her 
Majesty replied, * That she would withhold her assent from these 
schemes.' 


Much dissatisfaction having arisen in regard to the Elldowed 
proceedings of the commissioners under the Endowed schools 
Schools Act of ISOft, the vice-president of the Educa- Act 
tion Board moved, on February 11, 1ST 3, for the ap¬ 
pointment of a select committee to enquire into the 
operation of that Act before renewing the powers of 
the commissioners, which were about to expire. He 
stated that ihe information to be elicited by this com¬ 
mittee would be of much service to the government in 
determining upon the work to be done in future, Never¬ 
theless, the government would act under a full sense of 
their own responsibility in the matter. The motion was 
agreed to,® The committee reported on June 17, They 
recommended the continuance of the Act, which would 
shortly expire, for three years, with power to the Privy 
Council to further extend it, for one or two years. 


"LTV. 70, p. 310- * & P> 043. 

* Com. Tap. 1871, v. IG,p, 37L ■ Ik 7. 214, p, 289. 

* Hans, D, v. 208, p. 384. 
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hit they suggested some important amendments, clnelly 
to facilitate alterations, by the Education Department, 
at the instance of persons interested, to schemes sub¬ 
mitted thereto by the commissioners. Also, that the 
period of consideration by Parliament of opposed 
schemes should be extended from forty days to two 
months, and that such period shall be within the same 
session. Unopposed schemes to be approved and en¬ 
forced without being laid before Parliament. 1 Effect 
was given to these recommendations by the Act 36 & 37 
Vicfc. c. 87, excepting that the Act of 1869 was extended 
for one year only, and not three years, as recommended 
by tire committee. This necessitated renewed discus¬ 
sion in the ensuing session, when an Act was passed 
transferring the powers of the Endowed School Com¬ 
missioners to the Charity Commissioners (37 & 38 Viet, 
c. 87). Accordingly on December 31, 1S74, the En¬ 
dowed School Commissioners presented a final report, 
which recapitulated all that they had done during their 
term of cilice. The special powers of the Endowed 
School Commissioners were further prolonged under a 
new commission by an Act 1875, c, 29. 

In Mr, Gladstone's address to the electors of Green¬ 
wich on January 23, 1874, announcing the dissolution 
of Parliament, and again offering himself for re-election, 
he remarks that, 6 the duties of Parliament have reached 
a point where they seem, for the present, to defy all 
efforts to overtake them. I think we ought not only to 
admit, but to welcome, every improvement in the organi¬ 
sation of local and subordinate authority which, under 
the unquestioned control of Parliament, would tend to 
lighten its labours and to expedite the public business/ 8 

By th e Public Seli o ok (Englan d) A ct o f 18 6 8, t h e 
governing bodies of the seven great public schools 
enumerated therein, are empowered to make or amend 


f Com. Pap. I873 t v. 8, p, 209, * London Times, Jan. 24,1874, p. S. 
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existing statutes or regulations relating to sueli 
school, under certain restrictions and limitations de¬ 
fined by the Act. These statutes to be approved by 
the special commissioners appoin ted under this Act* and 
afterwards by the Queen in council, before going into 
operation. If within a certain time the governing Bodies 
of any of those schools shall fail to make the necessary 
statutes and regulations for the management of the 
same, the commissioners shall frame them, and submit 
them for the approbation of the crown ; but with this 
proviso, that the approval or disapproval of the crown 
to any statute, &c., made by the commissioners shall not 
be signified until the same £ has been laid before both 
Houses of Parliament for not less than forty days/ So 
that if the governing body and the commissioners agreed 
as to a particular scheme it would not be necessary to 
submit the same to Parliament; but if they did not 
agree, any scheme framed by the commissioners must 
be laid before the two Houses, 11 


<SL 

Powers 

under 

Public 

Schools 

Act, 


Pursuant to the statu t| aforesaid, two of the groat schools (Eton 
ami Westminster) re-constituted themselves. But the five other 
schools failed to do so. Consequently the power to frame their 
statutes devolved upon the special commissioners. Accordingly in 
February, 1870, the commissioners framed statutes, providing therein, 
that the governing bodies of these schools should be exclusively 
taken from members of the Church of England. 1 Exception was 
taken to this restriction in the House of Commons ; J and on April 5, 
1870, an address was moved therein to her Majesty, requesting that 
the same might be expunged from the statutes, because in the En¬ 
dowed Schools Act, passed in 1860, the principle of that limitation 
had been abandoned by Parliament. k Ministers consented to this 
address, but suggested an alteration in irs terms, expressive of a deoiro 
that, the statutes of the said five Schools should be framed in accord¬ 
ance with the principle adopted in the Endowed Schools Act, viz., 
that, except in certain cases, religious opinion should not be a dis¬ 
qualification for membership in the governing body of a public school.* 


“ Act 31 & 82 Viet. c. 118, ^.19. 
And sea liana. I>- v. 201, p. 188; v, 
203, n. 1047. „ „„ 

1 Com. Tap. 1870. v. 64, p. 520. 


1 Hans. I). v, lO^j p. 1148. 
* lb, v. 200, p, 1870. 

1 lb, v. 201, pp, 170M&3, 
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Afterwards Mr. Bussell Gurney (a commissioner under the Actjp re¬ 
posed an amendment* that the statutes should he referred back by 
the crown to the com mission erg, * in order that they might have 
an opportunity of reconsidering 3 the same, £ with reference to the 
principles applied in the Endowed Schools Act to other endowed 
schools/ This amendment was agreed to, and the address passed/ 31 
Her Majesty replied that she would give directions accordingly. 11 

Thereupon, the Public Schools Commissioners re-considered the 
matter, and removed the restriction objected to, as respected three of 
the schools, but retained it on behalf of Harrow and Winchester. 
The new statutes were laid upon the table. It was afterwards moved 
to resolve, that the continuance of the restriction in respect to the 
governing bodies of the aforesaid schools is inexpedient, 0 The 
motion was opposed by Air, Gladstone (the premier) and others, on 
the ground that the commissioners were bound by the law and could 
not act on a principle of expediency* and that £ any resolution of the 
House against their determination would not bo operative/ It was 
merefore negatived on division/ Meanwhile ministers brought in a 
short Bill, to continue tho powers of the governing bodies of the 
seven schools, and of the special commissioners, for a further period. 
In committee thereon an attempt was made to add a clause, requiring 
any statutes made by the governing bodies of these schools to be laid 
before Parliament* before they should receive the royal sanction. But 
this was negatived, and the Bill passed/ 

Subsequently by order in council of February 8,1871, her Majesty 
disallowed the statutes framed by the special commissioners in Feb¬ 
ruary 1870, on behalf of the five great schools, but did not disallow 
the amended statutes in relation thereto, because it appeared they 
had been made in error, inasmuch as tho crown had no right, upon 
the recommendation of the House of Commons, to send back the 
original statutes to the commissioners for reconsideration, but could 
only * allow or disallow them/ At tho same time, another Act was 
passed, prolonging the powers of the governing bodies of the seven 
schools, under the Act of 1S6S, to August 25, 1872, until when they 
should have the sole right to frame statutes for the government of 
the said schools. They could now take the initiative in the recon¬ 
sideration of the whole question/ [By the Act 35 A 36 V let. c, 54, 
their powers were further prolonged for another year.] 

Notwithstanding the passing of this Act, the House of Commons 
on June 13, 1871, agreed to an address (on division) requesting the 
Queen to disallow the statute, laid upon the table, as above stated, 


“ Hans. I) v. 2U1* p. 16S3. 
* lb, v. 202, p. 676. 

■ lb. v. 20S, p. 978. 
p lb. p. 988. 


« lb, p. 1047. S3 & 34 Viet. c. 
84. 

* 34 & 35 Viet, c, GO. JIam. 1>. 
v. 204, p. 749* 
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in the Church of England was made obligatory 
body of Harrow School, On July 7 
That she would signify her disap¬ 
proval of that proviso/ The action of government in tins case was 
condemned in the House of Lords by the archbishop of York, one of 
the commissioners under the Act of 18GSJ 


(ct 

‘ r "'i’Dlj 


By the Act 32 <fc 33 Viet, c. 39, provisional orders for the 
government of hospitals, and other endowed institutions, in Scotland, 
after being drafted by the local authorities, approved by the parties 
interested, and issued by the secretary of state, may not go into 
operation until they have been laid before botli Houses of Parlia¬ 
ment for forty days, and no address has been presented by either 
House objecting to the same. 

By the Act 32 & 33 Viet* c* 8G, the Treasury may by a minute 
direct that certain statements, or returns, heretofore required to he 
laid before one or both Houses of Parliament, shall bo discontinued, 
as being no longer necessary, provided that every such minute shall 
be laid before both Houses of Parliament for at least thirty days, 
and shall be inoperative if, within that time, a resolution against its 
coming into operation is passed by either llenise. 


The two following eases deal with public funds , ap- consent 
propriated by Parliament, so the consent of Both Houses 
is necessary to confirm or annul the order- necessary. 


By the Elementary Education Act, 33 <fc. 31 Viet. c. 75, § 20, 
compulsory purchases of land for sites of school-houses may be made preo 
by the School Boards, with consent of the Education Department; dent*, 
but no such order shall be valid unless confirmed by a special Act of 
Parliaments 

By the Act 32 & 33 Viet. c. 110, § lf>, the Treasury ore em¬ 
powered to fix a stale of fees to ho charged by the Board of Charity 
Commissioners. But the same must he laid before both Houses of 
Parliament for thirty days, and if it 6 he disapproved of by both 
Houses within one month," such fees, or such parts thereof us shall 
be disapproved of, shall not be imposed. 

The War Office having issued a circular of instructions to volun¬ 
teers, defining their duty in affording aid to the civil power in cases 
of riot a copy of the mine was presented to both Houses of Parlia¬ 
ment, on June 13, 1867. A debate arose in the House of Commons 
on June 28, upon a motion designed to express disapprobation of 
certain parts of this circular. Ministers denied that it was intended 
to boar the objectionable construction placed upon it, but expressed 


* Han®. I). v.200,p- W \ v.SQL 11 Fnr an Act to confirm mh 

pp. 347 1814. orders, see 37 & 38 Yk-L e. IK). 

1 Ik v. 207, 1270, 

VOL* b 1 I 
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Themselves willing to reconsider the terms thereof. The motion was 
then put and agreed to/ A similar discussion arose in the House of 
Lords* hut assurances being given that the circular would bo re¬ 
considered, no motion was made.* 

By the Act 36 & 37 Vick c. 48, § £9, general orders made by 
the railway commissioners for regulating proceedings before them 
must be submitted to the lord chancellor for his approval, and 
afterwards submitted to both Houses for 1 two months/during which 
they are liable to be disapproved, in whole or in part by either I/ome, 
in which case the order so objected to shall have no force or effect. 

In further illustration of parliamentary interference in a case 
where the requirements of law appear to have been disregarded by a 
mere departmental regulation, see the discussion in the House of Com¬ 
mons on April 3, 1865, upon a member calling attention to the con¬ 
duct of the chief commissioner of police in refusing to allow the metro¬ 
politan police to Hog juvenile offenders under the order of magistrates, 
although they were required to inflict such punishment by law/ 

These examples will suffice to show that 1:1 ic practice 
of entrusting legislative powers, under certain restric¬ 
tions nod limitations, to executive departments is in¬ 
creasingly resorted to by Parliament, Blit admitting 
its obvious advantages, it is liable to serious abuse. It 
has been well observed that there *is no modern inno¬ 
vation which needs to be watched with more jealousy 
than the practice of delegating the authority of Parlia¬ 
ment (even in small and local matters), with no better 
check than the chance that some unusually vigilant 
legislator may move an address to reject the scheme of 
law before it has had time to mature into an indefeas¬ 
ible enactment. The whole scope and genius of our 
legislative system is to afford by the forms of Parlia¬ 
ment every possible security that no law shall be made 
which has not been deliberately and repeatedly affirmed 
in all its details, and it would be alien to the essence of 
free government to substitute for this a system in which 
the relations of the crown and Parliament should be re¬ 
versed, and statutes should be octroyis by the govern¬ 
ment, and nothing but a bare veto left to the Lords and 
Commons, 5 y 

v Hans. D. v, IBS, pp. 7^-744. y Sat, Rev. May 7, 3S70, p< G02. 

* ll }t p, 751. * lb. v. 178, p, 719. And see Hans, 0, v. 187, p 6a 
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Tn 1870 the lord chief justice of England and all the judges 
unanimously concurred in protesting against the powers proposed to 
bo conferred* by the High Court of Just ice Bilb upon a committee 
of the Privy Council to make or alter the law relating to the consti¬ 
tution, procedure, or practice of the court, notwithstanding that the 
new rules were to be afterwards laid before Parliament, They con¬ 
tended that ‘ subordinate rules of procedure and practice 1 should bo 
left to bo settled by the judges of the new court, and that 1 the more 
important matters of procedure ought to be considered and deter- 
toined by Parliament/ and * certain fixed guiding principles and 
rules' thereupon embodied in the 13111, so as to maintain ‘the prin¬ 
ciple that the judicature should be in all respects independent of the 
executive/ d Similar objections were made in tbe House of Lords to 
conferring such large quasi-legislative powers upon the Privy Coun¬ 
cil, as giving to the executive government great and unconstitutional 
preponderance in dealing with matters that ought to be determined 
p Parliament/ 1 In deference to these opinions, ministers agi-eed 
that the proposed rules should have the direct sanction of Parliament 
before the Bill came into operations In this shape tbe Bill passed 
the Lords but it was withdrawn in the House of Commons before 
the second reading. In 1871 these measures were not reintroduced 
sbapf 1 preprtmtlons were madc for introducing them in an improved 

ml fin ^ eUor Hathe ‘' l( 'y introduced a Bill entiidy 

nt j f ° /’■ «PP ellate jurisdiction as exercised by the House 
of Loidb and Judicial Committee of Privy Council 

In 1M3 Lord Chancellor Selbbme brought in a Bill for C0Ds ti- 

didi^/of C >1 / me l'°r m L t f udlcllturR > all(1 t0 refer part of the juris- 
d Hio i of the Baid Judicial Committee to it. He embodied in his 

the main points of procedure, so that this important matter 
p°"f d ,10t 10 lrft to 11,1 external authority, but bo dealt with by 
ui lament itself. But power was also given to supplement tli&e 
|U es iy order in council. The said rules to be subject to objection 
J J' either House of Parliament, to be signified by an address parsed 
^vithlu forty days, in which case their operation would be annul led. 1 
■ “c new Bill, which became law, broadly and intelligibly laid down 
principles upon which the courts should proceed in carrying out 
tbe new law ref onus A Nevertheless, in 1875, Lord Chancellor 
Cainis proposed a Bill to amend the Judicature Acts, and to allow 
rules to be enacted by order in council, on the recommenda¬ 
tion of the judges ; r all such rules, however, to be kid before both 


*§L 
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a Com. Pap. 1-71, v, 68, p. 25(3. 
b Hans. D. v, 201, pp, 1504 -1580, 
4 lb. p. 1033. 

11 Bans. D, v. 214, p. 348* 30 & 


3 ? Viet. cAM } $ 08 , 

4 lb, v. SRi, p. 013, 
r 8at, Ikv.IVb. 20, 
Ha rip;. I). v. 22, p, 148. 
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Houses for forty days, and if disapproved by either House to be 
annulled, but without prejudice to the validity of past proceedings 
under the saine.E One hundred days were allowed for objections to 
rules under the Irish Judicature Act, 40 <k 41 Viet, c. 57, § GO. 


The system of authorising matters of local concern ■ 
to be dealt with by the issue of provisional orders 
under the general authority of Parliament originated in 
lS45,in the case of inclosures of lands, pursuant to the 
Act 8 & 0 Viet, c* 118. At first the orders issued 
under this Act did not require parliamentary confirma¬ 
tion* But by the Act 15 & 16 Viet* c. 70, passed in 
1852, all such provisional orders must be confirmed by 
Parliament before the inclosures are proceeded with* 
Since then there has been a gradual and successful 
extension of the principle of provisional legislation to 
other matters of local concern. h This has contributed 
very materially to relieve the Imperial Parliament from 
the great and growing pressure of local business, 
and to ensure the determination of such questions 
after previous enquiry by tribunals more competent 
for their satisfactory settlement. 1 By various Acts 
of Parliament authority has been given to the Home 
Oifice, the Board of Trade, the Local Government 
Boards, the In closure Commission, the Charity Com¬ 
mission, the Commissioners of Public Works (Ireland), 
the Education Department, and other departments 
of state, to grant provisional orders or certificates, 
and to approve of schemes for the construction, im¬ 
provement, or management of particular works, or 
local affairs, which have hitherto required the direct 
sanction of Parliament j or else have been undertaken 
by the executive government upon its own responsi¬ 
bility.* ___ 


< & SO Viet* c r 77, § 25. J May, Pari. Prac, eJ. 1833, pn. 

h Com, Pap* J877, r. 63, p. ] 09. 760-707, 787. Mr, Bruce, Hans. D. 

‘ Ilfcsjkmes Stephen on Pari. v. 2 10, p* 320, 

Govt, in Cent. Her. v. 23, p, 1. 
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■L->T5y the use of such machinery legislation is simplified, 

■while the supervision and control of Parliament is main- m^tary 
tamed* For the enabling statutes invariably require iat£i. 
the departments from whence a provisional order, certi¬ 
ficate, or scheme may issue, to lay the same before both 
Houses of Parliament for confirmation * 

There mil always remain a large number of applica- Auc¬ 
tions, e.g. where compulsory powers are sought, or where prof" ° £ 
there are strong competing interests, which must neces- 
sarily be initiated and proceeded with in the ordinary 
manner by Bill; but it is a manifest advantage to 
permit the promoters of schemes locally approved, and 
involving no serious principle, to have recourse to pro¬ 
visional orders—which can be obtained at a compara¬ 
tively moderate cost—thereby lightening materially the 
burden of private business before parliamentary com¬ 
mittees, while the hearing and adjudication of all im¬ 
portant questions, and the final decision in all cases, are 
still reserved to Parliament, 1 The sanction of Parlia¬ 
ment is given to provisional legislation by an act which 
in its progress through Parliament is treated as a public 
llilh Such Bills either (as in the case of provisional 
orders under the Public Health Acts or Inclosure Acts) 
refer to the particular orders in the body of the confirming 
Act, and enumerate them in a schedule ; or (as in the 
case of orders issued in relation to fisheries, harbours, 
or railways) set them out at length in the schedule of 
the confirming Act. 

For a complete list of all public general Acts of Parliament to 
Confirm provisional orders, schemes, ifcc*, passed up to 1874, see 
Appendix to Chronological Index to the Statutes, published by 


* For a let urn of the several Acts 
authorising; the issue of provisional 
orders, &c., by any public depart¬ 
ment, see Com, Pap* 1871, v, 58, m 
307, 403* 

* Com. Pap* 1872, y* 54, p. 314. 


And see the evidence of Mr* Wyatt 
tm experienced Parly* agent, is to 
the working of the provisional order 
system, with suggestions for fttt 
amended procedure, lb, 1877, v, 10^ 
pp. 581,038. 
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.uthoritym 1874, Since ISG6, however, such confirming Acta arc 
invariably printed in the public general statutes. 


^ lien tlie orders are merely referred to in the Acts, 
and not set out* the} 7 are rarely discussed in detail, but 
are confirmed or rejected without change," 1 

All persons aggrieved by any provisional orders have 
a right to petition Parliament against them, as they 
would against a private Bill. Their objections will be 
carefully considered by the House wherein the petition 
is presented, before the order is confirmed, 11 

Ample power is thus secured to Parliament to con- 


trol and amend all provisional legislation; a power which 
is sometimes exercised to alter or to reject particular 
orders, 0 


Oil dune 2G, 1871, in eomrnitteo on a Dill to confirm certain pro¬ 
vision:! J orders of tlso Hoard of Tmrlo in relation to tramways, all 
the orders for constructing tramways in Loudon were struck out, on 
the ground that the requirements of the metropolis as a whole ought 
to be deliberately considered by Parliament, and not in a fragmentary 
manner. £ 

In 1872, a jomt committee of both Houses was appointed to 
enquire into the question of metropolitan tramways, which reported 
on June 17. On July o resolutions were agreed to hy the House of 
Commons, authorising the suspension of further proceedings with 
reference to any metropolitan train way Bills of the present or 
previous Session, in order that the same might be reintroduced next 
session, at the discretion of the promoters.^ 


Jh t even if no formal confirmation by Parliament is 
required on behalf of a local scheme, authorised by 
executive authority, a mere direction in the enabling 


ra Com. Fsp. 3807-8. v. 28. pt. 1, 
p/685, 1 7 

n See Mr. Coates’ evidence before 
Com, Com', on the Tramways Bill, 
Com. Pap. 1870, v. 10, p. 09f ^ S.O. 
H. of Com. J 87 J , No. 146 i Act. 85 & 
80 Viet c. 79, § 45. And *oe Mr. 
Wyatff! vldence before Com. Com*, 
on Tram ways in Com. Pap. IK 77, y 
16, p. 58 L 

D See Act 34 Viet. c. 3, to cm* 


power coMimtlcea on Bills confirm¬ 
ing provisional orders, to award 
costs and examine witnesses on oath. 
And sea Acts :j 7 A 28 Viet, cc, G8 
a]id 93; 2H & 20 Viet, c. 59, 
p Hans. D. v, 207, p, 030. And 
see Act 84 & 35 Viet, c, 69, 

* Hans, D. y, £12, p. 582. Act 
35 & 36 Viet. c. 43 was passed to 
authorise t he Hoard of Trade to give 
effect t o these resolutions* 
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■Biatute, that the B&mc shall be laid before both Houses 
of Parliament will justify legislative Interposition, If ora ors . 
need be, to ratify or amend it. 1 

T r some valuable notes on the Provisional Order System, point- 
1 .,„4am serious defects in the working of it, see a paper by 
mg out ce mil L^-islat.iniA 5 Also Theodore Martin 3 


r^dlon'Private Bill Legislation).- Also Theodore Martin 
pamphlet on Private Bill Legislation for similar objections- 


Hitherto the provisional orders made by government 
departments have dealt only with matters in which the 
capital at stake was small, the parties affected generally 
agreed, and the opinion of the locality specify interested 
could be easily ascertained. But on March lo ,18 / , i ll. 
Dodson (the chairman of committees) submitted to the 
House of Commons a series of resolutions, to provide for 
substituting, as far as possible* an extended and he pi o\ ec 
system of provisional orders for the present system oi 
legislation on local and personal Bills. Such orders to be 
obtained on application to a permanent tribunal of a judi¬ 
cial character, which should hold its sittings in various 


parts of the United Kingdom, and before which promoters 
and opponents should be heard in open court; the deci¬ 
sions of this tribunal to be submitted for the confirma¬ 
tion of Parliament, In case of either House admitting an 
appeal against any decision of this tribunal, the same to 
be referred to a joint committee of both Houses, to be 
composed in the manner recommended in ISfiO, by the 
joint committee on the despatch of business in Parlia¬ 
ment. After a brief debate on these resolutions, their 
further consideration was adjourned," Upon a resump¬ 
tion of the debate* it appeared that, while members were 
generally in favour of a further extension of the system 
of provisional orders, they were scarcely prepared to 
depute to any body outside of Parliament the determi¬ 
nation of such questions. Finally, the House agreed to 


r See tlie Huddersfield Burial 1 Irish Stat. Soc, Joitrn. v. 0,p.43O* 
Ground Act, 15 & 10 Viet, c\ 4L 1 L, 1872, 

May, Part Prac. ed. 1683j p. 788, Ham If v. 210, pp. 17 30. 
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that the system of private legislation calls 
attention of Parliament and of government, and 
requires reform/ 


Meauwliite, on June 13, Mr. P. S. Pow ell proposed a scries of 
resolutions on private Bill legislation, with a view to the limitation 
of the same ; but after a brief discussion the debate was adjourned. 
It was resumed on July 4, again adjourned, and not resumed. On 
June 17 the president of the Board of Trade (Mr* Chichester 
Porte&eue) stated that the question was still under the considera¬ 
tion of / government, although his own responsibility was mainly 
limited to an endeavour to ascertain how far the system of pro¬ 
visional orders could be improved and extended." On June 17, 1873, 
the president of the Board of Trade Stated that the various depart¬ 
ments were steadily increasing the number of provisional orders 
issued by them ; and the Board of Trade might reasonably extend 
the system by enabling local authorities to obtain such orders for 
the erection of gas and water works, instead of their being com¬ 
pelled to proceed by Bill. But he had failed to discover any other 
method by which government could extend the system.* In 1874, 
Mr. Dodson was asked whether he intended to reintroduce his 
above-mentioned resolutions of 1872, He replied that ho preferred 
to leave the matter in the hands of the government. 7 

Meanwhile, in 1872, Mr, Theodore Martin, a parliamentary agent, 
published a pamphlet, in which he expressed his conviction, shared 
in, he believed, in the main by all his professional brethren, that the 
existing system of private Bill legislation is satisfactory to the 
suitors in Parliament, and that the reforms therein proposed bv Mr* 
Dodson were objectionable. 


Contracts entered into In / Public Departments , 

r ^r-tch ^ 31 WP 0Ttant question—akin in principle to that 
winch lias been just considered-—has arisen of late years 
with regard to contracts, to be entered into between 
any department of the executive government and other 
parties, for the performance of any work or service, the 
undertaking of which lias been, or may afterwards be, 
authorised by Parliament. It is manifest that the re¬ 
sponsibility of entering into such contracts properly 
rests upon die executive alone* But it is equally clear 

T IFaus, lb v, 210, pp. 507-629. > IL v. 217, p, 408* 

* * JL v* 21 1, p* 18M* * Jb, v. 218, p. 330* 
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t the government have no constitutional authority to Pub ^ ic 
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make a contract which shall be binding on the House of 
Commons," by whom the necessary funds for carrying on 
the contract must be supplied; and that the consent of 
Parliament should be first obtained to all new contracts. 


Mt would not be wise to lay down the general and inflexible rule 
with regard to all our public departments, that it should bo abso¬ 
lutely necessary before a contract for any service is entered into 
that a vote of Parliament should be taken for that particular sum/ 
Where the servjil is continuous, well defined, and involves no 
noveltv, either in principle or action, it is customary to permit 
contracts to be entered into on the discretion of responsible depart¬ 
ments before a vote is taken/ 

Oh June 2S, 1869, an amendment was proposed, in Committee 
of Supply, to reduce a vote for works on the Houses of Parliament 
by £2,500, with a view to censure the Office of Works for under¬ 
taking a new kind of decoration (with mosaics) in the Central Hall, 
because it had been contracted for previously to its being sanctioned 
by a parliamentary vote* After a short discussion, the amendment 
was negatived,® But on July 8, on the report of the resolutions, an 
amendment was again moved, to reduce the vote by £5,*'00 in order 
to prevent certain structural alterations of the Central Hall, as well 
as to condemn the decoration thereof with mosaic work* Another 
amendment was then offered by the commissioner of works (Mr. 
Layard) to reduce the vote by £3,000 only, ns a guarantee that the 
proposed structural alterations in the Central Hall should not ho 
undertaken until approved by Parliament* With regard to the 
mosaic work, for which contracts had already been made; he admitted 
that he had acted prematurely, and threw himself upon the indulg¬ 
ence of the House. Ilis amendment was then agreed to. 1 ' On July 
26 the matter was again brought forward, by a motion for the ap¬ 
pointment of a select committee to enquire into the circumstances 
under which a contract had been made by the Office of Works with 
a private company for the decoration of the Central Hull of the 
Westminster Palace; but upon satisfactory explanations being 
afforded by Mr. Layard the motion was withdrawn.® 


Furthermore, that if any contract be entered into by 


* See Smith’s Pari.Remerab. i860, 
p* 7o, Judgment of the Court of 
Queens Beach in the Churchward 
case, 1805, cited post, p* 772, 

h .Mr, Gladstone, Ham D. v. 107 
p* 1430, 

* Hans. I). v, 107, p. 683, ] 


* lb. pp* 1420-1445* 

’ lb . Vh 106, pp* 703-720; v* 201 1 
p* 304, It was afterwards deter 
mined by the Board of Works to 
abandon the mosaic decoraHous, lb, 
v* 203, p. 916* 
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Standing 
order con¬ 
cern mg 
contracts* 


any executive department for work to be performed, 
the cost of which will exceed the amount already voted 
by Parliament for the service to be contracted for, such 
contract should expressly state that payments on behalf 
of tlie same would be made * out of moneys to bo voted 
by Parliament; J and that application should be made 
to Parliament for a further appropriation to cover sue lx 
increase of expenditure. This would afford an oppor¬ 
tunity to the House of Commons to express its disap¬ 
proval of the matter, if it should think lit to do so* 1 

The principle of the control of Parliament, and 
especially of the House of Commons, over contracts, 
was first established, in the years IS5D and I860, by 
a committee of the House of Commons appointed to 
enquire into certain transactions arising out of existing 
contracts for postal and telegraphic services. The pro¬ 
ceedings of this committee, and of the House upon its 
reports, will come under review, in another part of 
this work (p. 767, &c*), in connection with the pri¬ 
vileges of Parliament in matters of Supply* It will 
suffice here to state the conclusions arrived at, as the 
result of this enquiry, for the purpose of ensuring that 
due notice shall be given to Parliament of any contracts 
to be hereafter entered into by government, which may 
involve prospective expenditure to an amount beyond 
tli at which has been actually voted by Parliament fur 
any specified service. 

By a standing order, adopted by the House of 
Commons on March 4, 1861, it is provided that 4 the 
chairman of the Committee of Ways and Means shall 
make a report to the House previously to the second 
reading of any private Bill, by which it is intended to 
authorise, confirm, or alter any contract with any depart¬ 
ment of the government, whereby a public charge has 
been or may be created; and such report, together 


f flans* D, v- 217, p, 11Q0, 
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t a/copy of the contract, and of any resolution to 
Vii&.^kiposed in relation thereto, shall be circulated with 
the votes two clear clays at least before the day on 
which the resolution is to be considered in a committee 
of the whole House, which consideration shall not take 
place until after the time of private business; nor shall 
the report of any such resolution be considered until 
three clear days at least after the resolution shall have 
been agreed to by the Committee.’ g 

Moreover, in all new contracts for the conveyance *iaU ana 
of mails by sea, or for the purpose of telegraphic coin- ^tracts, 
municaiions beyond sea, it has been resolved by the 
House of Commons that a condition shall be inserted 
that they shall not be binding until they have been 
approved of by a resolution of the Housed 

It is understood that all contracts should come 
before the House in such a state as that the House 
should be free to express its opinion thereupon, without 
incurring any pecuniary responsibility to the contrac- 
tois. 1 But it is undesirable to fetter the government, 
or the House, by the adoption of an abstract resolution 
m regard to the terms upon which all postal subsidies 
shall be granted hereafter/ 

In the years 1803 and 1867 special resolutions were 
passed by the House of Commons, approving of contracts 
which had been laid upon the table,~before the expira¬ 
tion of the month,* But this was done under peculiar 
and exceptional circumstances. As a. general rule, it 
has been agreed that fi the House should not be asked 
to share in the responsibility of the details of mail con¬ 
tacts/ and that it is 1 far better that they should come 
mto legal force on the sole responsibility of the exccu- 
live, after an opportunity of rejecting them (by their 

H 8f) ' a °- and $***$• “fl- TU,IS - D. 
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^reniainiiig for one month upon the table) had beeii 
afforded to the House, than that the House should be 
called upon to affirm them by a positive vote.* 1 

In the event of any such contract being disapproved 
of, it is of course necessary that a substantive resolution 
should be proposed in relation thereto. 


<SL 


Thus, on March 20, 18G3, & resolution was moved to declare that 
the House was not prepared to grant a sum of money to the Galway 
Packet Company, whose contract had expired, hut was proposed to 
he renewed. The motion was negatived, on division* On July 21, 
on the motion of the secretary to the Treasury, it was resolved 
(without debate) that the new contract with this company he ap¬ 
proved, On March 12, ISO9, on motion of a private member, the 
contracts entered into by the postmaster-general with Messrs. 
Cuimrd & Co. and Mr. Inman, for the conveyance of mails to the 
u nited States, were referred to a select committee, ministers con- 
seating thereto, 111 The committee reported in April, and on June 1 
resolutions to enforce a more stringent rule in the submission of 
contracts to the judgment of the House were moved, but after Jong 
debate were withdrawn ; the government, having announced their 
intention to amend the present rule by substituting a plan whereby 
the judgment of the House should be distinctly taken upon every 
contract that might be hereafter laid upon the table*" [This pledge 
was carried out by an amendment of the rule, which was agreed to, 
and made a standing order, on July 13, 18G9.*] Another resolution, 
in regard to negotiations with the United States Government for a 
reduced rate of postage, which was proposed at the same time, being 
amended at the suggestion of ministers, was agreed to.p 


Though confinedj in the letter, to a particular class 
of contracts, the above-mentioned resolution,—requir¬ 
ing that Parliament shall be notified of the intention 
o f 11: e gov e mm ei it to enter! nt o eontrac ts w h i ch i n vol v e 
prospective expenditure, not limited to the service of 
- the current financial year*—embodies a principle which 
is susceptible of general application* In the proceedings 


* The cli iiic, of the ex. (Mr 188S, p. 655. For the Canadian law, 
Gladstone). Ilaue. D. v. 172, p. ]2GL requiring all postal service dOAtracta 

I fans. D. v, 194 1 p. 128 h to be In id before both Houses of Par- 

11 lb. v. 106, pp, 1128,1-156, Lament, see 29 Viet, c. 5. 

* See also May, Pari, I Vac, ed, * Hans. TL v, 100, p. 1160. 
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con¬ 
tracts tc* 


493 1 


House of Commons, in the years 1802 and IS63, 
in granting supplies for the purpose of constructing 
fortifications on the British coast, this principle was 
emphatically asserted, and notwithstanding the opposi¬ 
tion of government, a clause was introduced into the What 
Bill for providing funds for this purpose, declaring that J^f tl he 
whenever a contract shall be entered into by govern- approval 
meat which involves the expenditure of a greater iiou&e 6f 
amount than had been actually granted for such service, 
such contract shall not he binding until it has lain for 
one month on the table of the House of Commons with¬ 
out disapproval, or lias been formally approved of by 
resolution, within that period. Tins clause was agreed 
to by both Houses, and forms part of the statute.* 

But, in 1874, ministers declined to present to Parlia¬ 
ment a copy of the contract for building the new courts 
of justice, on the ground 1 that it would be injurious to 
the public service and unjust to the contractor/ r But 
in reply to a question, the House was informed of the 
amount of the contract/ 


Ike remedy against illegal or oppressive acts by 
Ministers of the Crown. 

If a minister of the crown be guilty of any abuse Resporm- 
of authority, or dereliction of duty, he is personally 
liable, under the law and constitution, for his conduct . 1 illegal 
But, in determining the liability of a public functionary MtB ’ 
for damage caused by his act to a fellow-subject, a 
seeming conflict between principles is noticeable and 
an anxiety in the breast of the law on the one hand to 
assist the suitor, who perchance complains of wrong, 


*1 95 k 96 Viet* c. 78, $ 2, See 
SrmthA Pari Remo mb* 1802, p, I4ij. 
And see further on this subject, po*t 

p* 7 er. * 

r TTaua. D. v* 218, p. 845* 

* Ik p, 628. For previous debate 


in the II, r,[ Coma, in regard to the 
erection of the Law Courts, see I Ian d 
B. v, 210, v. 216, and v. 217, 

1 Att-Qctt. in liana, 1 ). >\ I 70 n 
212 L 1P ' 
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Immunity 
of minis¬ 
ters in 
courts of 
law. 


Genera] 

warrants. 


Unity of 
lespOnsi- 
'bility 
in the 
Cabinet, 


and on the other to protect the officer who, inflicting 
an apparent injury, lias perchance but done his "duty? 
Any direct infringement of the laiv of the land by a 
minister or officer of the executive government would 
render the offender liable, hi a court of justice, to pre¬ 
cisely the same consequences as if he were a private 
person* Nor would it be any justification, in an English 
court of law, to plead the command of the sovereign 
as the warrant lor an unlawful act. T It may be stated, 
as a general principle, that in assuming on behalf of the 
crown a personal responsibility for all acts of govern¬ 
ment, ministers are privileged to share, with the crown, 
in a personal immunity from vexatious proceedings, by 
ordinary process ol law, for alleged acts of oppression 
or illegality in the discharge of their official duties/ 
and are responsible to Parliament alone for acts of mis¬ 
conduct in their official capacity. Nevertheless, the 
courts of law have established certain rules which, so 
far as they go, afford protection to the subject against 
the irregular exercise of executive authority. Thus it 
lias been determined that, general warrants, issued by a 

secretary of state to search for and seize the author-_ 

or the papers of an author—-(not named) of a seditious 
libel, are illegal. 1 Also, that a warrant issued by a 
secretary of state, to seize the papers (generally) of the 
author (named) of a seditious libel, is illegal/ 

By a decision of the Superior Court of Lower 
Canada, in 1875, it was ruled, that an act of govern¬ 
ment cannot be set aside in a court of law, on the 
allegation that a majority of cabinet ministers had 
sanctioned it, upon the representation and influence of 
particular ministers, and (as it was afterwards alleged) 


“ Broom, Const. Law, p* 525. 

* 800 ant#) p, 2C5. 

* See p. 343, 

* Leach if. Money ; 19 State Trials, 
p, 1001. Wilkes hb Wood, 2k p. 
im. 


1 Entick v t Carrington, lk 1030, 
Broom's Const. Law, 525-817. See 
tlie proceedings in relation to General 
Warrants, Pari, Hi3t, v. IB, p, Ui)7, 
Bm a. 1), v. 77 1 pp. 990, 9G0, 
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grounds ; for £ there is no division of 
in a cabinet/ and s the crown must be held 
known what it was about/ 2 


% 

1 of LJAj 


This was an attempt, on behalf of a new ministry, to set aside a 
transaction in real estate, authorised by their predecessors in office. 
The court dismissed the action, for the reason stated above. The 
irresponsibility of ministers of the crown in a provincial govern¬ 
ment to a court of law for advice given to the crown and acts 
consequent thereupon, was further maintained by the superior 
court, in December 1ST 7, in another action growing out of the same 
case.* 


Apart from the security afforded to the subject by Frotec- 
these, decisions, the law accords to persons who are 
clothed with an official character a peculiar protection. 

On grounds of political expediency all such persons are 
preserved from liability to actions at law. Whether 
the alleged liability arises out of contract or out of 
tort, or from any matter ol private and individual com¬ 
plaint against a minister of the crown, for acts done, 
or directed to be performed by him, in his official capa¬ 
city, tiie ordinary tribunals of justice null afford him 
special immunity and protection." But if ministers of 
the mown think lit, for reasons of public policy, to take 
upon themselves the responsibility of directly infringin')' 
an existing law, they are bound to apply to Parliament 
for an Act of Indemnity, to relieve themselves, and 
those who have iollowed their directions in the par¬ 
ticular matter, from (lie legal consequences of their 
conduct. On the same principle, the government is 
bound to compensate all subordinate officers for losses 


1 A tt ,-Gen. v . Middle miss, L, Cun, 
J. v. 10, p. 2CS, 

* L. Can. J. V, 21, p. SIR Bee 
also Mahon v, Chapleau and Lynch, 
Montreal Legal News, v. G, p, 222. 

b Broom, Const. Law, pp, 017-623 
720, Bee also the ease of SuUivau 
i’. Earl Spencer, showing that the 
Lord-Lieu tenant of Ireland was nut 


to be held liable at law for an act 
done by hrn, ,n hi, official capacity 
Irish L. 0. Itep. v. 6, n wy ■ ir./' 
['■ V. 230, Mill, \L rjlmer', 3 ’ 
rJ u t eliin son t bob ■ ve t he 1 h i vy Q >u n ei i 
on appeal from Natal 0 1/ R, Aim 
R Glib And see cases cited i/ 
Forsyth, Con at, Daw, pp. &4-88, 
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execution of their duties. 
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against them, in 


Admitting the civil irresponsibility of the supreme power (includ¬ 
ing ministers of state) for tortious acts, it cannot be denied that its 
agents, the minor functionaries of government, are responsible to the 
law for illegal proceedings, beyond the legitimate scope of their 
derived authority, just the same as they are indictable for corrupt 
practices or misdemeanour in office. But the government is morally 
bound to indemnify its agent for the consequences of its own acts, 
otherwise a public servant might have to answer to the law for acts 
bond fide done by him, on behalf of the public, which, in contempla¬ 
tion of law, injuriously affected others* 

The constitutional remedy against an executive 
government, for political crimes, or .misdemeanours, 
which may operate injuriously to private individuals— 
or against a minister of state who may be guilty of 
injustice or oppression in the exercise of his administra¬ 
tive functions—is by an appeal to Parliament; and 
more especially to the House of Commons. Attempts 
to obtain redress, under such circumstances, by resort 
to the courts of law are unavailing; inasmuch as such 
complaints are not properly cognisable by these tri¬ 
bunals, which have no jurisdiction to coerce or other¬ 
wise control high public functionaries.* Whereas, the 
House of Commons, as the grand inquest of the nation, 
is fully competent to investigate every case of ministerial 
abuse or misconduct, and to visit upon the offender 
the consequence of his misdeeds,* 

In theory of law, the judgment and decision upon 
every matter of state is that of the sovereign, who acts, 


* See Broom's Const. Law, pp, 
243, 0l9-02a, 7 UK AlsoOlqde, Mili¬ 
tary forces, v h 2, pp. 148, 177. 
Ilans. lb v. 318, p. 4*8 ; v. 219, p, 
449. Thomas, Const. Law, p. 71. Sec 
also Canada Supreme Gt. Rep. v, 7, 
p. 670- v. 8, p; 1. 

d S-e Cooley'a article in Inter. 

Iteo . v. 3, p, 326. 

-09 J u <} gment of Coo rt o f Q ueen’s 


Bench in case of The Queen v. The 
Lordii of the Treasury. L. T. Itep. 
N.S- v. 20, p. 65; cl i id debates 
theeron in Ham?, lb v. 210, pp, 51- 
72 ; v. 211, pp. 504, 1808. And ses 
Wallace ct til v. It os*. 2' Kuaaall 
and Che&ley, N. Scotia Eep. p. 190. 
Bee Hans. D. v. 180, pp, 1010-1022 j 
and see past, v. 2, 
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acc^/ding to his discretion, upon advice given him by a 
responsible minister, who is sworn to keep the king s 
counsel secret., and who may not disclose elsewhere the 
nature of the advice given, without his sovereign's ex¬ 
press permission. h T or is this secrecy enjoined merely 
as a personal privilege or protection to the sovereign 
or the minister, to be waived as they may think lit; it 
is founded upon constitutional principle and public 
policy which unite in recognising the importance of 
entire and unfettered freedom in any advice to be given 
to the sovereign, and the necessity for preserving the 
king's counsellors from being harassed by actions on 
false pretences of malice or corruption/ 

Every minister is directly responsible to Parliament 
for his conduct in office, and for the advice he tenders 


to bis sovereign; but he is responsible to no other 
tribunal. If lie be put upon his trial by Parliament, it 
is right that he should be at liberty to disclose the 
secrets of the council chamber, so far as they may 


affect his personal responsibility for the acts under Council 
review; and permission to that end is invariably ac- 
corded by the sovereign. But it is not right for a Tul s id “ 

- . 11 ° in -i. a court of 

Tin Ulster to disclose before a jury, or before an ordinary law, 

court of law, the counsels of the crown, because these 
tribunals have no power to follow up the matter, and 
to sit in judgment upon the advice given to the sove¬ 
reign by her ministers, or upon the acts of the sovereign 
consequent upon such advice. And even if, on any 
particular occasion, permission to divulge the advice 
given by a minister should have been granted by the 
sovereign, for the purpose of evidence in a court of law, 
it is very doubtful whether the court would be justified 
in allowing the disclosure to be made. In the case of 
Irwin v. Grey, where the secretary of state for the 
home department had been summoned as a witness, the 


r See the Ament an practice, to tliti 
w II. p. 164. 
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yburfc would not permit him to be questioned'as to _ 
advice he had given to his sovereign ; and the case was 
stopped by the judge, with the concurrence of the 
courts 


§L 


On the same principle, public officers, summoned to give evidence 
in a court of law, may attend with official documents in their 
custody j but if in tho opinion of the secretary of state it should not 
be for the benefit of the public service that the documents should be 
produced, instructions are given to the officer to state that circum¬ 
stance to the judge, who then invariably refuses to allow the pro¬ 
duction of the documents. 11 

In the case of Dickson v. Combermere and others, General Pool, 
the secretary of state for war, who was one of the defendants, 
attended, and gave evidence before the Court of Queen's Bench in 
defence of an official act of his own, ■which had led to the removal of 
the plaintiff from the lieu tenant-colonelcy of a regiment of militia. 
This evidence involved the disclosure of advice he had. tendered to 


the Queen in regard to the removal of Colonel Dickson ; and he in¬ 
formed the court that he had obtained her Majesty's permission to 
divulge the same* But after ho had given his testimony, the chief 
n miof i ust * ce difoi’med the jury that the secretary of state was responsible 
cabinet to his sovereign and the country for the recommendations he had 

ministers, mad© to the sovereign in this matter, and not to them j and that, 
unless they were of opinion that he had dishonestly and corruptly 
abused the power entrusted to him, they could not hold him account¬ 
able for his conduct. The plaintiff’s lawyer at once admitted the 
correctness of this decision, and withdrew the case so far as General 
Peel was concerned. 1 In cliarging the jury upon the case of the 
other defendants, who were high military functionaries, acting under 
the immediate direction of the secretary of state for war, the chief 
justice stated that unless the jury were of opinion that the matters 
of complaint against Colonel Dickson, which occasioned his removal 
from office, had been maliciously and unreasonably put forward, 
with a. view’ to his oppression and injury, and without probable 
eaufio, they must find for the defendants. And that even if they 
thought that General Peel, in recommending the sovereign to dis¬ 
place Colonel Dickson, hud acted harshly and wrongfully, they could 
not on that account set Colonel Dickson right by returning a verdict 
in his favour. Accordingly, a verdict was returned for the defend¬ 
ants. The reporter, in commenting upon this case, points out very 
forcibly that according to the analogy of the decision arrived at in 


* See ante, p, 346. 3 Feat, and 225, p. 874. 

I'm. p. 636* 1 Dickson. i\ Viact. Combermere, &c. 

11 Home Wi Croee, liars, \\ Vl 3 Font and Fin. pp. 578-685. 
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., eifeove-mentioned cafe of Irwin v. Grey, as well as upon general Estab- 
grounds of constitutional reasoning, the court ought not to have listed 
permitted the disclosure by General Peel of the advice he had ten- C5lllrcl1 ' 
dered to Ids sovereign in his capacity of privy councillor. Tiie 
arguments adduced by the reporter in support of this position are 
elaborate and convincing, and amply justify his conclusion that 1 the 
secretary of state, by reason of his high office and dignity and the 
proximity of his position to that of the sovereign, is protected from 
all liability by action and all responsibility save to his sovereign or 
to Parliament, for acts .done hy him in his office as secretary or by 
way of advice to the sovereign as cabinet minister.) Further,’in the 


case of Cowing and others, against the secretary of state for war 
in July 1876, and January 1877, when the master of the roll I 
refused an injunction, and decided against a petition of right sought 
for upon frivolous grounds, alleging that there can be no injunction 
against the crown, because the sovereign is the fountain of justice, 

and even if the crown could commit a trespass, a subject could not 
so.0 ior ifc+ ^ 


Tins view of the immunity which attaches to privy Legal ™ 

councillors and high functionaries of state, in the ner- m V Di V : " 
formance of thm.- 7 P _ subordi- 


r . ui siate, m tiie ner- . i- 

formance of their official duty, is corroborated fml "" 
applied to all responsible ministers of the crown, who “f™' 

partment’o? the °f any particular de- 

pa ment of government, by the decision in the case of 
tridley v. Lord Palmerston. 


W nr T fceriain ™rofm brOUSl ; t - t0 ^ secretary-ot- 

Office as a Mart f \ ■ 01ie ?‘ claa.«iad by a retired dark of the War 
vuLd bv pEm h s ; mmui \ allowance, and which, though 

g 1 ? SUCb **™* lla -d been withhold by Lord 

certain Mfe ilmuS'byThe SlTto" ^ 

* *- «« - agent. ft 

declaring that ‘on principles of public policy, an action 

against persons acting in a public character and situation v ^ 

from their very nature, would expose them ft*’ 

p icity of actions ; that is, to actions at the instance of any t , p UHl ~ 

" ho might suppose himself aggrieved ; and though it is t -V 

snmed tliat actions improperly brought would fail i u b pl ' s " 

“ 1 “ -.-Mr £* 
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. . . liability to an unlimited multiplicity of suits would, in all proba- 

bility, prevent any proper or prudent person from accepting a public 
situation at the hazard of such peri] to himself/ 1 Also in the ease 
of T, G, Tufnell, who sought, by petition of right, to bo indemnified 
for the loss of a permanent military appointment in consequence of 
his being compulsorily retired on half-pay. The petition was dis¬ 
missed on the ground that the crown had an absolute right of 
dismissal in all such eases> m 


Seeing then that it is an established principle in our 
constitutional system that ministers of the crown are 
accountable to Parliament alone for personal acts of mis¬ 
conduct, or dereliction of duty, in the discharge of their 
official functions, we shall hereafter explain the course 
to be pursued to substantiate before Parliament any 
just ground of complaint against an individual minister, 
and investigate the principles which have heretofore 
governed Parliament in the determination of such 
questions? 


■ B Bra and Bingham, p. 287, - L. T. Rep, N. 8. v. 34, p. SBS. 

And aae Use comments on this dfc- rt iSeu post. v, 2. 

Ck-ion, in 3 Fast, and Fin, p. 536, n,. 
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CHAPTER X, 

ROYAL PREROGATIVE Iff MATTERS ECCLESIASTICAL. 

The next prerogative to engage our attention is that j^eroga- 
ivInch provides for the supremacy of the crown in matters 
matters ecclesiastical. tieai. 

This prerogative is exercised in three ways ; (1) By 
the enactment of laws, with the consent of Parliament, 
to determine matters affecting the Church as a national 
institution, and by convening and licensing in certain 
cases the proceedings of Convocation. (2) By the 
appointment of bishops and other principal dignitaries 
of the Established Church. (3) By the jurisdiction of 
the crown over all ecclesiastical causes in the last resort.* 

* All jurisdiction within the realm, spiritual as well 
as temporal, is derived from the sovereign alone : ; that 
is to say, all jurisdiction which is of a coercive cha 
racier, and which can be enforced by an appeal to any 
tribunal or court of justice. Spiritual authority which 
is exercised merely in font comcientim cannot be enforced 
in a court of law. Moreover, 4 the power of pronounc¬ 
ing judgment in fora ewterion, coactive judgments, 
having effects recognised by the temporal law. depends 
always (for its exercise by an ecclesiastical tribunal) on 
the temporal power,’ b 

- Xr.Q Oripps, Laws of Church and ment by T >r. Phitl potto, Bishop of 
Clergy. Peteradorff New Abridge- Exeter,'in his eorresp, with The Rt. 
m«ut r v. 214, Bd, Rev, v. 138, Hon T. B. H&caul&Y.pnb by Murray 
F 25L Dr. Phidpotta, in Welln. in 1881, p, 7, See 'also mi Rev ? 
Cormp. Srd S. v. 5. ?P . 201, 220, 121, p. 153, LInm. D. v. 1S2, pp. 304 
243, 907. 

b Stat, 26 Geo, III, c. 84. State-. 
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Our remarks in regard to tins prerogative w 
admit of the following arrangement : — (1) A considera¬ 
tion of the position of the Church of England in the 
mother-country. (2) Its position in the colonies. (3) Its 
position in foreign countries. (4) The obligations of 
the Act of Uniformity* 


1* The position of the Church of England in the Mother- 
country . 

The crown is the legal head of the Church esta- 
thoEstab^ blished in the realm of England \ the interpreter of the 
clufdi. meaning intended to be conveyed by the Tliirty-nine 
Articles, the Liturgy, and other recognised formularies 
of the Church; and the depository of the ultimate 
appellate jurisdiction in all causes and matters eccle¬ 
siastical. 0 All appellate authority which, previous to 
the Reformation, was exercised over members of the 
Established Church by the Pope, is now by statute 
vested in the Crown of England ; and every court, 
ecclesiastical or civil, held in England must be held in 
the name and under the authority of the sovereign. d 

The kingdom of England and Wales is divided into 
thirty-two dioceses, including that of Sodor and Man; 
the respective limits of which have been defined by Acts 
of Parliament* By the laws of the realm no person 
can be consecrated to the office of bishop in the Esta¬ 
blished; Church of England without the license of the 
crown to the dean and chapter for the election to that 
office of the person named in a letter missive accom¬ 
panying the same* A royal mandate, under the great 


* Royal Declaration prefixed to p, 226, The Bishop of Oxford's speech, 
tbo Tharty-nine Articles. lb. v* 184, p, 518, And Let Charm. 

4 25 Henry VIII. e. 19. 1 EHz. Cairns and Ld. Westbtny, on the 

c. L 16 Chart L c. 11. IS C3mrl. Supremacy of the Crown, lb, y. 
II, c. 12. Ree debate in H. of Lord e, 193, pp« 1227-1233. Montagu Bur- 
Hftir-. D. v.lH. p, 6D8, on the Bishop rows, Parliament and the Ohurcb of 
of I/jndon'a Bill on Appeals to the England, 1675, 

I rAy Conti, from Eod. Courts, The * Act 6 & 7 Will. IV* c. 77 
I d. Chan, speech, in I lane. 1), v, 16^ 38 & 30 Vic. <2 34: 41 & 42 Vic. C. 68, 
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confirmation and consecration of 
proposed bishop is also necessary. And ii the dean 
and chapter defer or delay their election above twelve 
days from the receipt of the license, letters patent may 
be isstied by the crown, conferring the episcopal office 
upon the nominee of the crown. The confirmation of 
the election of a bishop by the archbishop is simply 
ministerial, and merely a matter of form. The crown 
has no power, by its mere prerogative, to create new 
dioceses, in any part of the kingdom. It. must have 
recourse, for such a purpose, to the supreme authority 
of parliament. Tlie crown, as legal head of the Church, 
may command the consecration of a bishop to an exist¬ 
ing see, but it has no right to create a new ecclesiastical 
corporation, whose status and authority should be re¬ 
cognised by the community at large. Accordingly, when 
four new bishoprics were constituted by Henry MIL, 
the assistance of Parliament was invoked to give effect 
thereto.® In 1836, when the bishoprics of Man Chester 
and Pdpon were constituted, and in 1875 upon the 
establishment of the see of Saint Albans, and ecclesias¬ 
tical jurisdiction conferred upon the bishops, it was 
under the provisions of an Act of Parliament. 11 Suffra¬ 
gan bishops also arc appointed under authority derived 
irom parliament; and though the selection of two 
candidates for the office is vested in the particular 
archbishop or bishop on whose behalf a suffragan is to 
be nominated by the crown, it is not compulsory on 
the crown to choose either of them. Government may 
enquire as to the persons intended to be proposed as 



' M n-mry VHLc. 20, 14. See 

the ease of Bishop Hampden, Q. B, 
Hep. NA y. II, p. 483. And Ar- 
nould, Life of Oh. Justice Denman, y. 
( A p. 237. And see J. AY. Lea, on the 
Bishops' O&lh of Homage, Riving-- 
tOTV 3 , ltf75. And See Com. I Abates 
nn the Oongg d’blire Bill in 1877, 


* 31 Henry VITL c 0. This Act 
ifl not found in the ordinary ed. of 
the statutes, but it is cited in tho judg-- 
tnent of the Privy Council in tlie case 
of Bishop Oolenao. 

0 & 7 William IV. e. 77, 38 & 
39 Yict. c, 34. 






Supre¬ 
macy 
of the 
cromi. 


Convoca¬ 

tions. 


Diocesan 

ywods. 


THE ROYAL PREROGATIVE 


<SL 


Suffragans in any given case before consenting to enter¬ 
tain the question at all/ 

The sovereign of this realm, as being the * supreme 
governor on earth, of the Church of England,’ has 
authority to control its 4 external policy/ 


In the Acts of Henry Till, and of Edward VI., the king is 
styled 1 the supreme head in earth/ next under Christ, of the 
Church ; but us this phrase gave offence to many, and was rejected 
by Queen Elisabeth, it was changed, in her reign, to that of 
1 supreme governor.0 


All ecclesiastical synods or convocations of the Church 
in u st be convened, proroguecl 5 dissolved, restrainet!, and 
regulated by the Queen. No convocation of the bishops 
and clergy of the Church of England can assemble 
except by the express authority and command of the 
crown. Such authority has usually been given at the 
summoning of every session of Parliament, and it is now 
agreed that the Convocations, or provincial synods, of 
the two provinces of York and Canterbury (which are 
the ancient ecclesiastical councils of the archbishops) 
are of right to be assembled concurrently with Parlia¬ 
ment- By writs directed to the archbishops, respec¬ 
tively, the crown exercises the right of summoning and 
of proroguing Convocation/ But by the Act of Sub¬ 
mission passed in 15&^, the clergy have renounced the 
right to enact any new canons, constitutions, or ordi¬ 
nances, 1 unless the king’s most royal assent and license 
may to them be had, to make, promulgate, and execute 
1 he same/ 1 It has, indeed, been claimed, on behalf of the 
bishops of the Church of England, that they are at full 
liberty to assemble ordinary diocesan synods, to delibe¬ 
rate upon questions of faith and practice, but not to 
proceed to enact new canons, &c., without the previous 


1 30 Henry VIII. c. 14. Mr. 
Ol&dttone. Hans. D. v, 300, p, 

m. 

J Browne on tba Article*, ed. 3KG4, 
P ?t)4. Ilao-. I). v. 30 7, ]■. 1213, 


k Trevor on Convocations, pp, 126 
155. 

1 Slot. 25 Henry VIII. c. 10, See 
Haw. D, v. 170, p. 1260; v 180, 

p. 1160 * 
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lawful or not, unless with the license of the crown, 
have not been in use in England for above two cen¬ 
turies/ ° 

So far, at least, as convocation is concerned, all juris¬ 
diction that may be exercised by Convocation must be 
subject to the authority and control of the sovereign. 
By virtue of the Queen's writ of summons, Convocation 
is empowered to deliberate upon matters affecting the 
interests of religion and of the Church. It is well 
known that, from the time of George L (1717) until a 
very recent period, it was a regular practice for the 
crown to interpose and stop the deliberations of Convo¬ 
cation by a prorogation, immediately after they had 
formally assembled. But of late years a different policy 
has prevailed, and it has been deemed expedient that 
an opportunity should be afforded to tire Church in 
Convocation to enter upon the free discussion of all 
ecclesiastical questions. If the crown wishes particular 
subjects to bo discussed in convocation, a letter of 
business ’ is issued, directing the Consideration of Con¬ 
vocation to be applied to the subjects specified therein. 
But another instrument, namely, a 4 royal license/ is 
required by the Act of Submission to warrant Convo¬ 
cation in enacting a new canon, or, as it is termed, 
4 alleging or putting in use any existing ordinance or 
canon ; 7 in other words, passing any judgment, opinion, 
or sentence upon the question that has been debated. 

Upon the assembling of the Convocations of Canterbury raid 
York in February 1H72, pursuant to the Queen's writ, royal letters 
of business, and a royal license, were severally issued for the pur¬ 
pose of enabling them to consider and report upon the matter® 
contained in the Fourth Report of the Ritual Commission, and the 


Convoca¬ 

tion, 


m Joyce’s Sacred Synod?, p. 40 j Melbourne's Memorial, Com. Pap. 
Pro, Church Congress. York. Ifififl* i860, v. 44, p. 142. 

* See argument* in Moore's F. C. 6 Moore, P. 0. C., N, 8. t 1, n, 
f\, N. S. v. 1 T p. 434 ; and Bishop of 404, 
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vocations reported thereon^ A Bill was afterwards pas: 
Sirtffih Parliament to give effect to certain recommendations of the 
Ritual Commissioners, but m the House of Commons the preamble 
was amended, by striking out words which implied that the existing 
law was altered £ in pursuance of a report made by Convocation/ 
It being undeniable that Parliament is competent to legislate upon 
ecclesiastical questions without the assent of Convocations In 
June, 1874, this letter of business was renewed, so as to enable Con¬ 
vocation to consider further upon the matters aforesaid. This 
renewal was necessary because the original letter ceased to be 
operative after the dissolution of Parliament, in January 1874/ 
The question mmained in abeyance until 1879, when Convocation 
agreed upon a draft Bill to be submitted to Parliament in a future 
session. 


No ordinance or sentence agreed upon in Convocation 
has any legal validity until it has received the sanction 
of the crown; and if any attempt be made to enforce 
the same without such sanction, the parties concerned 
would incur the penalties of a praemunire/ 


2. The position of the Church of England in the Colonies. 

cimn/j of The principle of constitutional law which requires 
ijiThc 4 that the prerogative of the crown in matters ecclesias- 
coiomcj. tj ca ] shall be exercised within the limits prescribed by 
Parliament, applies with equal force to the erection of 
episcopal sees in the colonies of the United Kingdom- 
The Church of England, however, cannot be regarded 
as an Established Church in any British colony. 

In crown colonies, that is to say, colonies which 
have been acquired by conquest or cession, and which 
do not possess separate legislative institutions—the legis¬ 
lative power being exercised by the crown, through 
orders in council—bishoprics may be constituted, and a 
measure of ecclesiastical jurisdiction conferred, by the 
sole authority of the crown. This has been done in the 

p Coitu Par 1872. v. 46. p. 39. 1 Hans. 1>. v. 204, 1969. LtL 

* Ham ]J. v. 2 11, pp. 889-897, Charm. Westbury, in Hans. D. v. 
1088. 176, p. 1544. hit. Gem (Sir R, 

1 lb. v, 220, p, M3. Palmer) lb, v. 180, p. 660. 
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colonies of Ceylon, Sierra Leone, St. Helena 
Mauritius, and also at Gibraltar. In all these 
places episcopal sees have been established by the 
authority of the crown, which had a legal connection 
with the Church in the mother-country. But even in 
the case of crown colonies, it should be remarked, that 
since the repeal of the Act, 1 Eliz. c. 1,* which enabled 
the sovereign to appoint persons who could execute all 
manner of ecclesiastical jurisdiction in any country be¬ 
longing to the English crown, there is no power in the 
crown alone to create any new or additional ecclesiastical 
tribunal with coercive jurisdiction within the realm. u 
s It is a settled constitutional principle or rule of law, 
that although the crown may by its prerogative esta¬ 
blish courts to proceed according to the common law, 
yet that it cannot create any new court to administer 
any other law ; and it is laid down by Lord Coke in the 
Fourth Institute, that the erection of a new court, 
with a new jurisdiction, cannot be without an Act of 
Parliament. 3 v 



The Church of England m a crown colony is pro¬ 
hibited from making any regulation which is at all at 
variance with the ecclesiastical law of the Church in the 
mother-country* Moreover, the power of the crown 
in any such colony must be exercised within the limits 
prescribed by constitutional law. Notwithstanding the 
opinipn which has been expressed by some eminent 
authorities,* that the position of episcopal sees in the 
crown colonics is not affected by the judgment of the 
Privy Council in Bishop Colenso’s ease, it may be 


* By the Act 16 Car. Lc. 11* And 
eco l£i Gat 1 . XL e. 12. 

u Judgmt. of P. Ooun. in re tln- 
Ri?hop (Coleuao) of Natal. Moore's 
V. G. C., NJ3. r. 8, p- S * 6. Ih . v. 1 , p, 
436. Arguments in case of Long t\ 
the Bishop of GftpA Town. And see 
a digest of all cases and opinions 
on Bedes. Law applicable to the 


Colonies, in Forsyth, Const. Law, 
pp. 65-63> 

v Judgmt. of P. Ooun. in Bishop 
Colenao T a case. 

* Case of ths Diocese of Colombo, 
Corn, Pap. 1868, r. 40, p. 22& 

* Bishop of London, Hans. D. v. 
184, p. 511. Ld. Carnarvon (col. 
secretary), Ih. p. 803* 
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tliat the power of the crown In such colonies 
is shown by this decision to be limited to the issue of 
letters patent/ sufficient in law to establish personal 
relations between the bishop and his clergy, as eccle¬ 
siastics, and which merely confer powers that can be 
enforced by mutual agreement; and that no bishop so 
appointed, under the provisions of his letters patent, 
possesses any coercive legal authority whatsoever. 

The contrary opinion was maintained hy Bishop Golenso, in his 
argument before the Supreme Court of Natal, in September, 1SG7, 
in the case of the Bishop v. the Dean of Maritzburg. Bat the judg¬ 
ment of the court, in January following, disallowed t3ie act of the 
bishop in depriving the dean of his office, though it allowed him to 
assume control over the Church buildings in the diocese.® 

Any bishop appointed by the sole authority of the 
crown to any colonial diocese, unless he has obtained 
from the Imperial Parliament, or from the local legis¬ 
lature, power to enforce his decrees, must resort to the 
civil tribunals for that purpose ; and they will give or 
withhold their assistance accordingly, as they are satis¬ 
fied that he has rightly exercised his episcopal fime- 
tions in the particular instance. 

In the case of new settlements (not being crown 
colonies) and colonics which have received legislative 
institutions,” it is clear that the crown (subject to the 
special provisions of any Act of Parliament) stands in 
the same relation to such a settlement or colony as 
it does to the United Kingdom; and although it may 
authorise the consecration of a bishop in and for the 

Colonial- ,jene ^ t °f Churph of England in any such colony, 
bniioj*. and thereby establish * personal relations ’ between the 



| For COp 'j- r,f 1 ®“ W8 P»f™tauthorised to ha estnblishad hy 
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Miil'tiisliop and liis clergy, it has no power to assign hJA_J 
-hirrfany diocese, with diocesan jurisdiction, or coercive 
lettal authority therein, without a special Act being first 
passed by the imperial or colonial legislature, autho¬ 
rising the issue of letters patent lor that purpose. 

Xn 1824 a bishop was appointed in Jamaica by letters patent, 
but Ins legal status and authority were defined and established by 
an Act of the colonial legislature, which was confirmed by the 
crown* And there are bishoprics m Antigua, Barbados, and 
Guiana, which have been recognised and confirmed by Acts of the 
Imperial Parliament, or of the local legislatures. b 

For ‘ no metropolitan, or bishop, in any colony 
having legislative institutions can, by virtue of the 
crown’s letters patent alone (unless granted under an 
Act of Parliament, or confirmed by a colonial statute), 
exercise any coercive jurisdiction, or hold any court or 
tribunal for that purpose. Pastoral or spiritual autho¬ 
rity may be incidental to the office of bishop, but all 
jurisdiction in the Church, where it can be lawfully 
conferred* must proceed from the crown, and be exer¬ 
cised as the law directs; and suspension or deprivation 
of office is a matter of coercive legal jurisdiction, and 
not of mere spiritual authority/ c 

Our definition of the legal status of a bishop of the ca^oi 
Church of England, in a colony or dependency of the cdenL 
British crown, is taken from a judgment of the Privy 
Council in March* 1865, in the case of Dr- Colenso, 
bishop of Natal, who was deprived of his episcopal 
functions—after a formal trial and condemnation for 
heretical opinions* before a synod of the Church in 
South Africa—by his metropolitan, Dr. Gray, the bishop 
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Capetown, Upon the appeal of Bishop Colenso ^ 
the Privy Council,- the decision of the metropolitan was 
set aside, upon the ground of want of the necessary 
authority and jurisdiction to determine upon the case. 
In reviewing the legal position of the parties concerned, 
the Privy Council declared that while the sovereign had 
undoubted right, by virtue of her prerogative, to give 
style, title, dignity, and precedence, in all parts of her 
dominions, yet that she had no power to issue letters 
patent professing to create episcopal sees, or to confer 
diocesan jurisdiction, or coercive legal authority, in 
colonies that were in possession of legislative institu¬ 
tions,—or wherein the Church of England had not been 
established by law, without express legislative sanction. 
Representative institutions had been granted to hiatal in 
1847, and to Capetown in 1850, consequently the letters 
patent. of llrs. Gray and Colenso, which were issued in 
1853, without the necessary authorisation, were null 
and void for any legal purpose whatever. 

This vexed question was still further complicated by a decision 
of the Supreme Court of Natal, in January 1868 (in the case of 
Bishop Colenso u. Mr. Green), to the effect that Natal was a crown 
colony, at Una period, whilst the Privy Council based their judgment 
on * contrary assumption. The home government afterward, 
submitted the matter to the law officers of the crown for their 
opinion. d 

Adverting to this judgment it was stated by the 
Attorney-General in the House of Commons on March 27, 
1865, that the Privy Council thereby determined (I)’ 
ibat nu legal dioceses are created by letters patent in 
the colonies possessing representative institutions, or in 
v.diich the Church of England had not been previously 
■established by law; (2) that the letters patent hereto¬ 
fore illegally issued for the erection of episcopal sees in 
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sijcli/colonics do not create any legal identity between Colonial 
the Episcopal Church presided over by these bishops, blhhops ' 
and the United Church of England and Ireland ; (3) 
that these letters patent do not introduce into those 
colonies any part of the English ecclesiastical law ; (4) 
that they confer on the bishops no legal jurisdiction or 
power whatever; and add nothing to any authority which 
the bishops may be legally capable of acquiring by the 
voluntary principle, without any letters patent or royal 
sanction at all The maximum operation of these letters 
patent seems to be, to incorporate the bishops and their 
successors, not as an ecclesiastical corporation in the 
colony, whose status, rights, and authority the colonies 
would be required to recognise ; but simply as a 
common legal corporation, which it is in the ordinary 
prerogative of the crown to create, and for wlncli no 
statutory powers arc required. 0 On May 30, the colo¬ 
nial secretary informed the House of Commons that, 
upon the advice of the law officers of the crown, the 
government had decided that, under existing circum¬ 
stances, no letters patent to bishops ought to°be issued 
to colonies having representative institutions. 

Thtt phrase employed in the Privy Council judgment, was 
lutivo mstitutionSj, which includes a nominated crown council such 
as actually existed at Natal, at the time that Bishop Col<Ws 
patent was issued/ Letters patent continue to bo issued for the 
consecration of bishops to sees in the East Indies 

In filling up a then existing vacancy in the diocese of 
Rupert's Land, the following course was pursued ; a 
letter was addressed by the Archbishop of Canterbury 
to the colonial secretary, tipon which her Majesty was 
pleased to issue a mandate to the archbishop authorising 
him to consecrate a bishop, but no letters patent, were 
issued purporting to convey jurisdiction conferred by 
the crown.* 

Th«? Queen v. Eton College, 8. e London Guardian, B$e. 0. jgya 
Ell. rmd B. p. 635, p. 1598. 1 

* llaiia. D. v, 185, p. 307. h Ham ^ Vi p , 27G ; y. 179 . 
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It wag afterwards derided by the colonial secretary, with the 
advice of the crown law officers, that f a mandate from the Crown is 
not necessary to enable colonial bishops to perform the act of conse¬ 
cration/ Case of the bishop of Hiagara/ 

The authority presumed to, have been conferred upon 
a colonial bishop, by his letters patent, fi to perform all 
the functions appropriate to the office of a bishop in a 
colony/ did not 4 confer power to convene a meeting of 
clergy and laity, to be elected in a certain manner pre¬ 
scribed by him, for the purpose of making laws binding 
upon churchmen/ 4 Such a meeting/ it was held, was 
i not a synod, and its acts are illegal, if they purport, 
without the consent of the crown or the colonial legis¬ 
lature, to bind persons beyond its control, and to 
establish new courts of justice/ j 

In Canada, so early as the year 1855, application 
was made to the Imperial Parliament, by a joint address 
trom both Houses of the Canadian legislature, for the 
repeal of such imperial statutes as impeded the clergy 
and laity of the colonial church from meeting in synod, 
and from electing their own bishops; ihit after con¬ 
sulting the law officer* of the crown, the secretary of 
state for the colonies recommended that the powers 
sought for should be conferred by an Act of the Cana¬ 
dian legislature, as had already been done in the colony 
of Victoria. Whereupon the Act 19 & 20 Viet, c, 141 
was passed to enable the members of the Church of 
England in Canada to hold synods, and to elect their 
own office-bearers. Being reserved for the signification 
of the royal pleasure thereon, this Bill was disapproved 
by the crown law officers, who were of opinion that, 
in order effectually to legalise the election of Canadian 



p. 1100. See the Correspondence, 
find form of ififlodute in Correap. ret 
to Colonial bishoprics, No, 
p. la 

* t\>m* Pap, (Cb, of Eng, in the 


Colonies) 1807, v. t8, p. 850, Hons 
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imperial statute would be requisite. Hie 
Bill Jaowever, was referred to the Judicial Committee ol 
the Privy Council, who, after hearing counsel on the 
matter, advised that it should receive the royal assent. 
Whereupon it was specially ratified by the Queen m 
council- 11 Since the passing of tins Act, the crown has 
deliberately surrendered the right of nominating bishops 
in Canada, and of approving the choice thereof by the 
clergy and laity. 1 

In view of the alters position of the Church of England in the 
colonies of Great Britain, by reason of the aforementioned judgment 
of the Priw Council in tins ease of the bishop of Natal, njuji 
denies that the Church is a part of the constitution in any colonml 
settlement, and repudiates its claim to he recognised by the law of 
any colony otherwise than as ‘the members of a voluntary associa¬ 
tion.’-the live bishops of the Anglican Church m New Zealand 
petitioned the Queen, in the year lfhh r >, that they might bo per¬ 
mitted to surrender their letters patent (which had been issued by 
the crown after the colony had received representative institutions), 
and allowed to rely in future upon the powers inherent in their 
office for perpetuating the succession of their order within the 
colonv. and securing the. due exercise of their episcopal functions, m 
conformity with a church constitution agreed upon in lb.>7 by 
Voluntary compact’ between the bishops, clergy, and laity of tho 

United Church of England and Ireland m New Zealand. 

The bishops stated, in their petition, that their church constitu¬ 
tion bad been recognised by an act of tho New Zealand legislature, 
in 1883; which sanctioned the assembling of a general synod, and 
made regulations in regard to tho holding of church property. Unit 
a "Onera! synod had since assembled triennial!y, and bad framed 
rules for enforcing discipline within their body and bud established 
a tribunal to determine whether such rules had been violated or not, 
and what should lie the. effect of their violation ; m conformity 
With tho judgment of the Privy Council m the case of fomg v tho 
bishop of Capetown, which declared that the members at lm 
Church of England in a colony ‘ may adopt rules for enforcing d,s 
eipiine within their body which mil he h.mhng otr those who, 
expressly or by implication, have assented to them. » 


1 fii-e Journal Leg. Assy. Con-JI Bo*’, 
rm. 250 200. Com. lhi\% l^S v 
44, p. 120. Ib. imi r § 2, t. P- 
07 v H ip Can&din n atat nte \* it s ! 1 ^ e111 
wards amended, in Older to rfutioi r 
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/ In order to prevent any failure of justice, as the result 
new relation between the Church authorities and the parties who 
mR J b® subject to them, the bishops submit that the course of pro¬ 
cedure, in ail questions that may arise between any of the members 
ot the Anglican Church in Now Zealand—whether bishops, clergy, 
or laity,—who have bound themselves by voluntary compact, under 
the authority of the general synod, should be that which was pointed 
out by the judgment of Lord Lyndhurst* in 183o, in the case of Dr, 
Warren, 11 viz,;— 

1. That the question be tried and decided according to the rules 
of the synod, as agreed to by the bishoj>s, clergy, and laity. 

2. That on petition of cither party the Supreme Court of the 
colony would have authority to inquire into * the regularity of the 
proceedings, and the authority of the tribunal, and, on those grounds 
merely/ to affirm or annul the decision, 

3- That from any such decision of the Supreme Court of tlio 
colony an appeal -would lie to the Privy Council, upon the same 
grounds. 

The bishops are of opinion that such a mode of procedure would 
satisfy all the ends of justice, and secure the liberty of the subject, 
without its being necessary to appeal direct to the crown. In any 
litigated case, as had been done with such unsatisfactory results in 
the controversy between the bishop of Capetown and the bishop oi 
Natal 

In order, therefore, that all doubts as to their status, both eccle¬ 
siastical and temporal, may bp removed, the bishops pray ; 

L That the surrender of their letters patent, now declared to be 
noil and void, may be accepted. 

2. That the royal mandate under which they were consecrated 
may be declared to have been merely permissive, and to have no 
further effect or legal consequence. 

3. That the inherent right of the bishops in New Zealand to fill 
up vacancies in their own order by the consecration of persons 
elected in conformity with the regulations of the general synod, 
without, letters patent, and without royal mandate, may be recog¬ 
nised : following therein the precedent already established in the 
cawi of the missionary-bishop for the islands of the Western Pacific, 
who was consecrated by the bishops of New Zealand, without 
letters patent or royal mandate, after communication with the 
secretary of state for the colonics, and the attorney -general of 
Now Zealand. 

On April 24, I8ffij, the colonial secretary (Mr. Cardwell) in¬ 
formed the House of Commons, in reply to a question from a mem- 



0 See Brod, and Pram's, Judgment* of the Com*, P; C, 308 w, 313* 
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it tlic EorREfoiii^ rrt ftpthriftli of tllO ^ Cw ZcihIiukI bishops 
,__fi'accompanied by a minute from the New Zealand ministry, ob¬ 
jecting to the creation of corporations within the colony by the act 
of the crown without their advice, and also to any arrangement by 
which any jurisdiction of the bishops in New Zealand should 

receive any authority from the crown. On the other hand, the 
archbishop of Canterbury approved of the petition from tho New 
Zealand bishops, but was of opinion that, since the judgments of 
the Friv-y Council therein cited, "the quad -judicial decisions of the 
governing powers hi the colonial churches could only be regarded els 
proceedings f< in foro dovntslico” which ought not to be liable to 
Le reviewed, on appeal, by the Judicial Committee of the Privy 
Council.* 0 Under these circumstances, and considering the dilh- 
culties arising out of the decision of the Privy Council in the case 
of the bishop of Natal, the government had decided to consult 
Parliament before any further action was taken. Meanwhile, they 
were unable to recommend the filling up of a vacancy in the sec of 
Nelson, New Zealand, although such vacancy had existed for several 
months. 

On May 15, the promised Colonial Bishops Bill was introduced .v 
It permitted the surrender of his letters patent from the crown by 
any bishop exercising episcopal functions in any of the British 
colonies. It rendered valid ordinary episcopal acts done by any 
bishop, lawfully chosen, and consecrated* by the free and voluntary 
consent of his clergy and people, without the necessity for any 
letters patent, royal mandate, or license. It authorised any bishop 
of the Church of England to consecrate, within the United King¬ 
dom, a bishop for the Church in the colonies, or elsewhere beyond 
the limits of the United Kingdom, upon receiving a roval license 
in lieu of a mandate for that purpose ; and declared that no such 
mandate or license sh ill be necessary for any such consecration 
elsewhere than within tho United Kingdom, All questions of law 
respecting the status, rights, and duties of a colonial bishop to be 
determinable, where there is no ecclesiastical court, by ordinary 
courts of law in the colonies. The remaining clauses of this Bill 
related to the relations between tin Established Church in the 
mother-country and the colonial bishoprics, so far as regards the 
performance of episcopal acts or clerical functions by persons 
ordained in the U nited Kingdom, or in any of its dependencies. 
Owing to the change of ministry in the latter part of this session, 
the Colonial Bishopries Bill was unavoidably withdrawn. But, on 
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Zealand Cabinet thereon, and the in Mav 1806, No. 1, p. 1. 
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, Jdly 13, the new colonial secretary expressed his general agreement 
with the principle of this Bill, and intimated that the government 
would be prepared to submit a similar measure to Parliament in the 
ensuing session.* 1 


3* The position of the Church of England in Foreign 
Countries, 

Glum :h of Lias much as the whole collective legal powers of a 

abmad. d bishop of the Church of England, as distinguished from 
his spiritual powers, are derived from the crown, in con¬ 
junction with Parliament, it follows that no such autho¬ 
rity and jurisdiction can be granted out of the Queens 
dominions, except as the result of a special arrangement 
with the governing power of a foreign country ■ and that 
the authority of Parliament must be invoked to enable 
the crown to dispense with the requirements indispen¬ 
sable to the ordinary appointment and consecration of 
bishops within the realm. Thus, in 1786, after the in¬ 
dependence of the revolted American colonies had been 
established, an act was passed empowering the arch¬ 
bishop of Canterbury or York, with such other bishops 
as they shall think fit to assist, to consecrate citizens or 
subjects of foreign states to the episcopal office, according 
to the form of consecration in the Church of England 
This act dispensed with the necessity for the royal license 
for the election, and of the royal mandate for the confir¬ 
mation and consecration of such bishops ; but it forbad 
any such consecration without the royal license having 
been first obtained for the performance of the same A 
Subsequently, in the year 1841, the provisions of this 
Act were extended so as to admit of bishops so appointed 
to exercise spiritual jurisdiction over the ministers of 
British congregations of the Church of England in foreign 
countries, as well as over such other Protestant congre¬ 
gations as may be desirous of placing themselves under 
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Itliority ‘ Ill 1862, the bishop of Oxford submit ted 


"-a Hilfto the House of Lords, to authorise the appoint¬ 
ment and consecration of bishops for heathen and 
Mahomed an countries, with a view to the spread of the 
Gospel among the heathen, and to dispense with the 
necessity for any license from the crown, to enable 
the archbishops to proceed to consecrate such bishops. 
The Bill was opposed by the lord chancellor, as being 
an attempt to £ assail and remove the supremacy of the 
crown; s and because it was necessary, in order 4 to 
maintain the constitution of the country in Church and 
State, that no act should be done by which dignity is 
conferred, except under special authority emanating 
from the sovereign, as the source of all authority, tem¬ 
poral and spiritual.’ Moreover, there was no necessity 
for the Bill, as the power and authority required had 
been already given by the Acta of 26 Geo. Ill and 5 
Vi t-L aforesaid; and there was no difficulty in obtaining 
the license of the crown to proceed under those statutes. 
The Bill was accordingly withdrawn. 1 

In ISfil, the bishops of the Anglican Church in New 
Zealand, after communication on the subject with the 
secretary of state for the colonies, and the attorney- 
general for New Zealand, consecrated a missionary- 
bishop for the islands of the Western Pacific, without 
letters patent, or any mandate from the crown, a prece¬ 
dent which lias since been followed, without objection. 11 
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4. The obligation* of the Act of Uniformity* 

By the Act 14 Car II, cap. 4, commonly called the Act of 
Art of Uniformity, the use of the Book of Common 
Prayer thereunto annexed is made binding upon the 
clergy of the Church of England, and they are ex- 


5 The Jerusalem Biabiopnc Act , 5 
VicU c* G, find sue f be fovm of Ikyusi ■ 
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pressly forbidden to make use of any other form or 
order than what is prescribed and appointed to be used 
in and by the said book. A declaration of assent and 
consent to the said Book of Common Prayer is required 
to be made b} r all officiating ministers of the Church, 
together with other declarations for the maintenance of 
the established religion and government in church and 
state. This Act, however, is limited in its operation, 
to the ‘kingdom of England, dominion of Wales, and 
town of bervi ick-on-Tweedf T A similar Act was passed 
by the Irish Parliament,* 

In conformity with the general spirit of liberality, 
and increased freedom of action in regard to ecclesi¬ 
astical questions, which characterises enlightened public 
opinion at the present day, it would appear that Parlia¬ 
ment is not inclined to insist upon the literal observance 
of this statute. Thus, on August 7,18G2, inquiry being 
made of the government, in the House of Commons, 
whether a certain injunction issued by the bishop of 
Oxford to his clergy was in conformity with the Act 
of Uniformity, the attorney-general evaded a direct 
answer to the question, and inclined to regard the sub¬ 
ject matter of the injunction * as one that concerned 
the bishop and his clergy, and not the government/ * 

In 18G5, pursuant to the recommendations of a 
royal commission appointed to consider the terms of 
subscription to the articles and liturgy of the Estab¬ 
lished Church by persons admitted to holy orders 
therein,—which were previously of a very stringent 
character,—Parliament adopted a new form of sub¬ 
scription, couched in general terms/professedly in order 
to quiet the conscientious scruples of a large body 



But the previous Act on the * 17 & 18 Car. II. c. 0. 

.'MTio subject, of 1 Klin, u. 2, which 3 Dane, D, v. ICS, p. 1218. But 
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Tepetil(id, * By Aet JJ8 Sc £9 Viet, e* V22> 






IN MATTERS ECCLESIASTICAL. 


51 


> , itLyN der gJh and to admit of a greater latitude of 
pinion, in regard to many questions of faith and prac- 
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toe, concerning which the Church has not pronounced 
authoritatively, or upon which she does not consider 
it to be of essential importance til at tier ministers 
should be entirely agreed." The Act of Uniformity was 
amended in 1871, by the Act 34 & 35 Viet c, 37, 
which directed the use of a revised Table of Lessons, 
in lieu of the one previously sanctioned. It was again 
amended in IS72, by the Act 35 & 36 Viet. c. 35, 
which authorised the use of certain shortened forms 
of divine service. 


‘ It v. 170, p, 963 (arch- 104, 100, for ooiistltutiontil civmges 

bisliop of York). 11k v. ISO, p. Co6 involved in modern legislation upon 
tAttorney-General Palmer), See ecclesiastical questions. 
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CHAPTER XL 


ROYAL PREROGATIVE CONCERNING THE ARMY AND NAVY, 


£ the tIon r ^ UE liext branch of the royal prerogative that will 
army ami engage our attention is that which concerns the main- 
11,1 J>+ tenance and control of the anny and navy. The exist¬ 
ence of a military force, of greater or less extent, for 
purposes of protection and defence against the enemies 
of the state is essential to the well-being of every com¬ 
munity. Rut * the navy is the characteristic and con¬ 
stitutional force of Britain ; the army is a new force 
arising out of the exigencies of modern times/ 4 Par¬ 
liament has rarely, if ever, objected to increase the 
navy, or the militia, for internal security, while the 
augmentation of the army lias usually been regarded 
with jealousy and subjected by the House of Commons 
to divers constitutional restraints. 1 ' The Crown has an 
inherent right to the service of all men to defend the 
realm; and can lawfully impress seafaring men to man 
tlic fleets, and other able bodied men to defend the 
coast or shores. But Parliament lias very jealously 
watched the exorcise of this prerogative/ 


All military authority and command within the 
realm is necessarily centred in the sovereign; a prero¬ 
gative which, by the declaratory Act 13 Car, H. c, 6, 
was expressly confirmed. 

A X — /T. 1-. -J? Ill * , ^ . - 
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lie defentfence of the army upon the crown, abso¬ 
lutely and without any qualification, is essential to the 
safety of the monarchy, and lias ever been regarded as 
the undisputed right of the occupant of the English 
throne,® Nevertheless, at the revolution of ieSS, such 
limitations were imposed upon tins preiogatn e ns un e 
rendered it impossible that it should be exercised to the 
detriment of English liberty. It was declared by the 
Bill of Bights * that the raising or keeping a standing 
army within the kingdom in the time of peace^imless 
it be with consent of Parliament, is against law. 

Parliamentary consent to the continued existence ot 
a standing army is given only for the period ot one 
year at a time, by a formal resolution of the House ol 
Commons fixing the number of men of which the mm 3 
shall consist. This resolution is embodied in the pre¬ 
amble of the annual Mutiny Act, which recites the 
aforesaid provision of the Bill of Bights, and enacts 
that* whereas it is adjudged necessary by her Majesty 
and this present Parliament that a body offerees should 


be continued for the safety of the United Kingdom, 
the defence of the possessions of her Majesty's crown, 
[and the preservation of the balance of power in 
Europe M ]^the said force shall consist of such a num¬ 
ber of men. Having declared the assent of Parliament 
to the existence of an army, to be composed oi a limited 
number of soldiers, the Act proceeds to provide for the 
discipline of the force by authorising miiitaiy offenders 
to be punished according to military law-, instead of by 
the slow mid complex process of the civil courts. 

In time of war £ the crown has absolute power to 
legislate for the gover nment of the army A though, us 


<* See Con, List, Eng- Govt, 6©4.* 
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shall presently notice, that power has fallen into 
desuetude. In time of peace the crown can only frame 
laws and regulations for the government of the army 
and navy by express authority of Parliament. Thus, 
t3ie articles ol war for the discipline and government of 
the army are made in pursuance of the annual Mutiny 
Act, the first section whereof authorises the crown to 
frame those articles. But it is expressly declared that 
this supplemental legislation shall be legal only so far 
as it is in accordance with the provisions of the Mutiny 
Act. b 

The first Mutiny Act was passed in 1689, It has 
since been renewed every session, with the exception 
of the interval between 1698 and 1701, when it was 
not re-enacted. 1 


In the years immediately following the revolution, 
the Mutiny Acts dealt exclusively with the matter of 
discipline, and the parliamentary sanction to the con¬ 
tinuance of llie army itself was given by resolution of 
the House of Commons in committee of supply, deter¬ 
mining the number of men to be employed, and voting 
the money required for their maintenance and support. 
On two occasions during the reign of William III., the 
House of Commons reduced the number of the stands 
ing army by their resolutions in this committee, and 
one of these instances occurred at the time when there 
was no Mutiny Act in operation . j By modern practice, 
the numbers of men to be employed both in the army 
and navy are annually fixed by resolutions m committee 
of supply, and afterwards included, in respect to the 
army hi the Mutiny Act, and in respect to the navy in 
the Act of Appropriation ; thus obtaining, for the reso¬ 
lutions of the Commons in limitation of the amount of 
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be in the hands of the crown, the consent of 
other branches of the legislature. 1 ' 

It is li direct infringement of the constitution, anil violation 
both of the Bill of Rights and of the Mutiny Act, for the govern¬ 
ment to raise more men for the land and sea forces tl.an have been 
voted by Parliament. *It is jtlie practice of the A\ ar Oflice, how¬ 
ever, toward the number of men voted, not as a maximum number 
for any time during the year, but for an average upon the whole 
year; considering that if they made the average correct for the 
whole year, the vote of the House had been complied snthJ L pen 
occasions of great emergency the government have assumed the 
responsibility of increasing the army or navy beyond the numbers 
actually voted, and have afterwards applied to Parliament to make 
good the deficiency in the supplies granted for this service “ In 
1858, when the government of India was assumed by the British 
crown, clauses were inserted in the new India Bill to prevent the 
use of the Indian army out of India, except upon sudden emergency; 
and requiring that, whenever it should be so made use of, the ex¬ 
pense thereof- —unless £ both Houses of Parliament 1 should consent 
to the contrary --should be defrayed out of moneys to be voted by 
Parliament, and not out of the Indian revenues. 11 On November 28, 
1867, ft resolution was submitted to the House of Commons, by the 
government, to authorise part of the revenues of India to he applied 
for the ordinary pay of troops chargeable on said revenues, but 
about to be employed in the expedition against Abyssinia. 0 This 
resolution was agreed to, and was concurred hi by the House of 
Lords on December 5, 



In lieu of the annual Mutiny Act* Parliament passed ^ )lim 
an Act in 1879 called the Army Discipline and Regular ami Koco- 
lion Act, which embodied various customs and rules 
which had gradually been adopted. Further regulations 
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were afterwards made, and in 1881 another Act was 
passed in which these were consolidated, whilst the 
former statute was revised and re-enacted. The Regu¬ 
lation of the Forces Act and the Army Act of 1881 
now include all previous laws and regulations on the 
subject. In 1882 these acts were amended by the 
Army (Annual) Act, by the Military Manoeuvres Act, 
and by the Reserve Forces Act, all passed in that year. 
An act to consolidate the law relating to the militia 
was also passed in 1SS2. 

It is worthy of remark that the declaration of the 
Bills of Rights, as to the illegality of maintaining a 
standing army without the consent of Parliament, is 
expressly confined to ‘ the time of peace/ Moreover, 
the Mutiny Act, in conferring extraordinary powers 
for the discipline of the army, is construed to imply 
that, except 4 in, time of peace, 3 the enforcement of 
martial law upon military men is not illegal. Ac¬ 
cordingly, the royal prerogative, in respect to the em¬ 
bodiment and control of an army and generally for the 
defence of the realm in times of rebellion or foreign 
invasion in time of war, remains unimpaired by these 
constitutional restrictions, and is still the same as it was 
by the common law* What that law allowed is, how¬ 
ever, no longer material to en qui re * inasmuch as the 
inonai clis of England, ever since the revolution, have 
been satisfied to rely upon the authority of the Mutiny 
Act for the enforcement of discipline in the army both' 
in war and peace, and have been equally dependent at 
all times upon the necessity of obtaining from Parlia¬ 
ment, year by year, the supplies required for the 
prosecution ol any war in which Great Britain might 
be engaged.’ 1 During the American war, the question 
was raised in Parliament whether it was legal to allow 
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to be levied and maintained by individuals, 
the sanction of Parliament, The weight of 



authority was against the practice, though ministers 
inclined to justify it* The principal objection that was 
urged was a formidable one, namely, that it is of the very 
essence of Parliament to judge of the necessities of 
the state, and make provision accordingly ; and that any 
measure to that end, without the previous concurrence 
of Parliament, tended to supersede its authority and 
strip it of its rights/ 

It is, however, one of 4 the ancient rights and liber- The 
ties 1 of Englishmen to 4 have arms for their defence, millUa 
suitable to their condition, and as allowed by law 1 ; and 
the fundamental laws of the kingdom have repeatedly 
affirmed the obligation of every Englishman to have a 
knowledge of the use of arms, in order that he may 
assist in preserving the public peace/ 5 Renee the militia 
has always been regarded as the constitutional force for 
the defence of the realm, and one of the earliest Acts of 


Parliament after the restoration of the monarchy in 
IGfiO was for the settlement of the militia upon a con¬ 
stitutional basis* By the Militia Laws Consolidation 
Act, passed in 17S0 5 it is declared that 4 a respectable 
military force, under.the command of officers possessing 
landed property within Great Britain, is essential to the 


constitution of this realm / 1 


Upon a similar principle, the formation of Volunteer Voii^jtw 
rifle corps in Great Britain has taken place under the c r| *' 
direct authority of Acts of Parliament, which permit 
the sovereign to accept offers of military service from 
the people, under certain conditions/ 1 The volunteer 


r Pari Hist., v, 19, p.G25* Carop- 
bell'fi Ohane. v, G t p* 403. 

Smith’s Pari. K^ninob, 1559, pp. 
1 OS- 112 , ( oriop Wifi. TV, with 
Earl Grey, v r l. p. 410. 

■ Ckdd Mil. F..r.v-- f v. 1, e. 3 & 
E 4, But this principle h;!S been mo¬ 


dified in practice by the Anny 
^illation Act, 1 £=71 - flaos* D. v’ 
p, 1500, 

“ Si at*. 44 Geo, rie f>. 54; 00 
Geo. III. c, 1. Diode, Mil. Forces v 
!. p P . so, m. 




TFTK ROYAL rEEKOG ATIVR 


JSl 


lavement, which has since assumed* such impoi._ , 

dimensions, originated in the spring of 1859, when 
General Peel, the then secretary for war, issued two 
circulars, the first of which declared the readiness of 
government to accept the service of volunteer corps, 
offered under the old Volunteer Act of the 44 George III,, 
and the other set forth the circumstances under which 
the government was prepared to accept the same. 


In 1SG2, El royal commission was appointed to enquire into the 
condition of the volunteer force, and to report whether any mea¬ 
sures were necessary in order to ensure its stability, and increase its 
efficiency as an auxiliary arm of national defence. In reporting 
various recommendations for this purpose, the commissioners lay 
down the constitutional rule, that 1 if it be desirable that any 
positive limit should be placed upon the total number of the force, 
the duty and responsibility of deciding that question must rest ex¬ 
clusively with the responsible advisers of the crown/ T In con¬ 
formity with this principle, the secretary of state for war shortly 
afterwards issued a circular forbidding the enrolment of additional 
volunteer corps. Though in 1873, an Act was passed to provide for 
the establishment of a Royal Naval Artillery Volunteer Force 
36 & 37 Viet., c* 77. 


Military law is a branch of the law of the land 
applicable only to certain acts of a particular class of 
persons, and administered by special tribunals. It is 
based upon rules for the government of the army and 
navy which have been framed or sanctioned by succes¬ 
sive Acts of Parliament, Courts-martial for the trial 
of military offences are, therefore, a part of the recog¬ 
nised judicatures of the realm, whose jurisdiction is 
eon lined lo the military and naval forces of the crown * 
The Mutiny Act passed in 1877, provided, for the 
first time—pursuant to the recommendations of a War 
Office committee in November 1876, on the Militia 
Acts—that officers of the militia, yeomanry and volun¬ 
teer corps, should he subjected to the operation of that 
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m of the Articles of War-—not only when em- 
and out for training, but at other times. 1 

Such being the well-ascertained rights of the crown 
in regard to the levy, direction, and maintenance of a 
military force for the protection and defence of the 
empire, it remains to consider how far the Houses of 
Parliament are constitutionally competent to interfere 
therein. 

We have already seen y that the control of the army 
and navy was the last of the prerogatives to be surren¬ 
dered into the custody of responsible ministers. Even 
of date years there have been those who have con¬ 
tended that the administration of the military and 
naval forces of the kingdom should remain altogether 
in the hands of the executive ; without any interference 
with the same, by either House of Parliament/ But 
sound doctrine forbids a distinction to be drawn be¬ 
tween the exercise of the royal authority over the army 
and navy, and over other branches of the public ser¬ 
vice ; upon all alike it is equally competent for either 
House of Parliament to tender its advice, and there can 
be nothing done in any department of state for which 
some minister of the crown is not accountable to Par¬ 
liament. Were an exception to be allowed in the case 
of the army and navy, it would necessarily follow that 
the responsibility for their managettaent would fall upon 
the sovereign directly; but this would be contrary to 
the constitutional maxim which declares that the king 
can do no wrong, and is out personally -amenable to 
any earthly tribunal whatsoever/ It has also been 
suggested that the co j nmand er-In-chief, and not the 
advisers of the crown, should be held singly responsible 
for all acts of military administration. But, as Lord 
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rcy pertinently remarks, this would not matem 
lessen the Inconvenience, 

s The holder of that office would stand in a most 
unsafe position, if lie could not depend upon the sup¬ 
port of the ministers of the crown incase of his measures 
being questioned in Parliament; and they cannot be 
expected to give this support unless the officer who 
trusts to it communicates with them in the performance 
of his duties, in such a manner as to enable , them to 


guard against his taking, or omitting to take, any step 
for which they will not be prepared to defend him,* b 
The mismanagement of our forces during the early part 
of the war with Russia in 1854-5, evinced the necessity 
for a more direct and undivided responsibility than had 
previously been recognised in the conduct of interests 
of such importance to the security of the empire. On 
the other hand, the advantages accruing from con¬ 
stitutional oversight on the part of the House of 
Commons, into the manner in which the military de¬ 
partments were organised and controlled, were demon¬ 
strated by the vigorous if not altogether successful 
attempts for the reform of the army administration 
which resulted from the investigations of Parliament 
into the conduct of the Crimean war. 


The complete responsibility of ministers for the 
control of the military force having been established 
beyond dispute, it follows that they must be held 
accountable to Parliament for their proceedings in this 
as in other matters, 0 But as the command of the army 
and navy is file peculiar privilege and strength of the 
executive power, and cannot be surrendered to Parlia¬ 
ment without a virtual overthrow of the monarchy, it 
is essential that the scrutiny of Parliament into military 


Gray, PavL Govt. S-10j n. See and Let Palmerston. Kirns. It w 
dnlwte iii the II. of 0- on military ]5G. pp, liJ40,1SS7. 
oripirdsfttioii, on f uno t, 1858; and e Ciode, Mil. Feme. y. 2, p, CD, 
ctWrrationQ of Mr, Sidney Uprfofrt 
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im' should be cautiously and sparingly exercised, 

[ e$T th e constitutional limits of enquiry and counsel 
sliould be overstepped, and the functions of executive 
authority be encroached upon/* The constitutional 
security against an abuse of this prerogative is found in 
the general responsibility of ministers, and the necessity 
for the sanction of Parliament to the continued existence 
of the army and navy, by the annual appropriations for 
the support of these services, and the annual renewal of overtM3 

, -ir . preroga* 

tiie Mutiny Acts, tive. 

Parliament has an unquestioned right to interfere, 
by enquiry, remonstrance, and censure, in all cases of 
abuse, whether on the part of individual military offi¬ 
cers or of executive departments/ It has a right to 
enquire into the causes and consequences of any disas¬ 
ters that may befall our arms in the prosecution of 
contests against the Queen's enemies. 


Select committees to enquire into the miscarriages of the war 
in Ireland wore appointed by both Houses of P&Hiameqg in 1G89, 
and tlie Commons addressed the king for the trial of Colonel 
Lundy for alleged treason on this occasion,® Similar enquiries 
were instituted by the two Houses of Parliament, during the 
American revolutionary; wars and the subsequent naval and military 
operations in Europe. h 

It may call ministers to account for placing any offi¬ 
cers upon half pay, otherwise than as a reward for 
past services, and a z’etamer for future services, if 
required, 5 It has a right to discuss and advise upon 
all general questions affecting the well-being of the 
army and navy, their internal economy or efficiency ; 


d Clode, Mil. Fore, y. % M 2 * is inexpedient 

* IA. v. 1, p. 190. May, PaA Prac- 5 Hal lam's Const Hist, y. S 7 p t 105, 
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v^altlloRgl 1 great discretion and forbearance are necess 
.. in fin; exercise of this right. 1 ’ 

It is essential to the constitution of a military body 
that the crown should have the power of appointing, 
promoting, or reducing to a lower grade, or of alto¬ 
gether dismissing, any of its officers or men k from 


service in the army or navy at its own discretion, and 
without assigning any reason for the act; such power 
being always exercised through a responsible minister, 
who is answerable to Parliament for the same, if it 
should appear to have been exercised unwarrantably, 
and upon an insufficient ground. 1 

It wast decided by the Court of Queen’s Bench, in the case of 
Dickson v Tiscount Ooinbermere and others,™ that the discretionary 
power of the crown to remove officers of the army or militia, is so 
absolute, that even if an officer had been tried by a court of enquiry 
and acquitted, the crown was justified in removing him from office 
upon the advice of a minister responsible to Parliament. 11 


But it would be a dangerous assumption of power 
for either House of Parliament to interfere in a matter 
affecting the discipline or command of the army or navy, 
in any individual instance ; ° or, to institute an enquiry 
into the causes which affect the promotion of particular 
officers f or, to revise the decision of the War Office 


J Hans. D. y. SO. p, jfajflfl, lb. 
(Ld Stanley) y. 167, p. 211. lb. 
v. 164, p, 625, lb, (Ld. Palmerston), 
v. I 69, p, 751 * 

* As to authority for dismissing 
private soldiery see Hods, 1>. y, 166 
p. 782. 

1 Hans, I). (Ld, Jiardwickc) v, 170, 
p*682. lb. (Ld. Palmerston) v. 180, 
p, 456, lb. (Gun* Peel) v. 160, p, 
1017. 

^ 3, Foefc and Pin. p, 627. 

n Uronuij Const. Law, p, 726, 
Cflode, Mil. pore, v* 1 , p. 168 j v. 2 , 
py 118-124, And as to dismissal of 
lords-hen It nan t, fine IK v. 1, n, £go i 
Bee aJst> discussions in ILofL and 
If. of C. Hans. P. y. 170, pp, 3 $] 
on Natal Courts of Enquiry 7 


And see Urns. D. y, 230, p, 1§{6. on 
removal of Capt, Sulivan from naval 
command without a court-mart l al„ 
See observations in PL of C. on con¬ 
duct of Board of Admiralty in cen- 
mnng a naval officer after he had 
been fully acquitted by a court-mar¬ 
tial, IK v. 367, p. 70S. 

0 Mir, of 3VI. 1637, p. 661. IK 
1811, p, 835. Hans. D. v, (Ld. 
Lucan's ease) v, 137, p. 333:1 Mtv 
Cauky’s speech, lb, r, 84, p, 830. 
Gen. Peers speech. IK y + 174, p. 
36, ’ 1 

p Mir. of Pari 1837, p. 574. IK 
1830, p, 2810. Proposed address for 
retirement of old naval officers with 
a view to promotion of young - and 
active men. Hams, 1). v. fip, p. 468 \ 
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Admiralty as to the pay, pension, allowances, 
of individual officers^ or, into the be- 
military rewards or punishments to particular 
persons ; T or, to review the decisions of courts-martial, 
and the action of the military or naval authorities in 


relation thereto ;* except in cases where either malver¬ 
sation, corrupt motives, or gross violation of the law is 
distinctly chargeable. 


In 1 $63, the House of Commons were induced, under peculiar 
circumstances, to require papers to bo laid before them touching the 
court-martial upon Colonel Crawley, for alleged cruelty to Sergeant- 
Major Lillcy ; but on March 15, 1864, it was resolved, after a long 
debate, that the production of any further papers in this case was 
inexpedient. 1 The legal immunity of commanding officers in the 
army or navy in bringing their subordinates to trial by court- 
martial is established by the case of Button v, Johnstone, 11 


* There is no precedent, either in the army or navy, 
for producing [to Parliament] a copy of the report of a 
Court of Enquiry/ Neither should either House of 
Parliament assume the right of enquiring into the most Inve&Li^k* 
suitable and efficient weapons for use in the army and c'miroL 


and eeelfi, v. 137, p, 1191; v, 164, p. 
878; y. 932, p, 12GL But in 1853 a 
committee of enquiry was appointed 
by the H. of C, into tins case of Lieut, 
iingledue, it being alleged that he 
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corrupt influences. Com. Pap. 1*52-3, 
v, 25, p, 471. Hans. D. v. ISO, p. 
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Hans, ]>, y. 203, p. 115- 

r Macaulay, hi Mir. ot Purl. It?41, 
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N.B, v. 34, p. 841. Thomas, Const. 
Law. p. GO. Hans- D. v. 103, pp, 
920,958. dodo. Mil. Fore, v, t, pp. 
ias-190, 

t As to the hijurioui effect of the 
interference of Parliament in this 
case r see Clode, v. I , p. 175, n Han_s P 
D. v. I SO, j>. 1020. And see lb, Aug. 
6, in regard to the sentence on Capi, 
Jervis by tlto court-martial at Simla. 
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unless invited by the government to institute such 
an investig ation. w 


In 1854, the House of Commons appointed a select committee 
on the cheapest, most expeditious, and efficient mode of providing 
small arms for the service; and in 1863 & committee to enquire into 
the results of recent experiments in various kinds of improved 
ordnance* These committees were appointed with the sanction of 
government; nevertheless, the result of their labours was most 
unsatisfactory* See a debate in the Commons, on HardJ 2, 1S65, 
on a motion for a committee to consider of navy armaments, which 
was negatived ■ and on June 13, 1SG7, on a motion for a committee 
to consider the present condition of the ordnance department, which, 
being opposed by ministers, was withdrawn* 

It lias also been repeatedly held that Parliament has 
no right to ask for information as to the distribution or 
movement of troops* whether in times of peace or of 
war ; but such information has been occasionally com¬ 
municated, and since 1865 has been regularly supplied 
through the monthly army lists. K 

And here it may be observed that, prior to the 
establishment of the railway system, all the highways 
in the kingdom were assumed to be vested in the 
sovereign, for the free use of the crown and people* 
And the sovereign had a prerogative right to the use 
of these highways, and of carriages and horses in the 
vicinity, at statutory rates, for the passage of troops or 
military stores thereon* The actual rights of the crown 
in the use of railways in peace or on occasions of public 
emergency are defined in a War Office memorandum on 
the subject, dated April 1876/ 

Parliament lias a right to call for full information in 
regard to military matters, for the purpose of enabling 
it to vote with discretion and intelligence upon the 
naval and military estimates* But this right must not 
be held to justify an unseasonable interference in respect 
to the details of military administration* For example, 


* „ , v. 163, pp. 1660-1681, 
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itis aTi 1 invariable rule, founded_on the best possible 
reasons, never to publish instructions sent to na\a au 
military officers, until the operations to which they 
referred were completed, and not often m that case: 
or, to present papers concerning a rebellion or war in 
which the country is engaged, until peace is restored: 
or, to make public reports from military oihcers m the 
colonies to the military authorities at home, except at 
the discretion of the government : b or, to give informa¬ 
tion as to the mode in which honours are distributed in 


*§L 


the army* 0 

If it be necessary at any time to institute minute 
enquiries into matters connected with the internal 
economy of the army or navy, such enquiries, it has 
been authoritatively stated,* ought to be made by a com¬ 
mission emanating from the crown and reporting to the 
crown, which report might afterwards be communicated 
to the House of Commons for any purposes which the 
House might require* But I think this House is not 
the authority which ought' properly to institute any 
enquiries of this kind** a It is perfectly competent, 
however, for Parliament to address the crown to appoint 
a commission for such a purpose ° 

Occasionally, the administration will avail itself of 
some formal motion to explain to Parliament the eircum " nftiions on 
stances attending the exercise of the royal prerogative GusheaO* 
in particular matters connected with naval or military 
administration* 

Thus, on Juno 7, 1SG1, on motion for go ing into commit toe of 


* Ld* Palmerston, Tlnns* IX v. 172 , 

'it™. D.v. 102 , VP . 1186 , 13 » 
■> Mir- of Pari 18S7-8, P* 1*B8. 
Arid see ante, p. 443* 

c Mir* of FmI. 1837, p- But 
verbal explanation!* bv wtea for 
on such points; eee 1 ' ? 

p, 1698* Ib.w 179j P’ 4 ‘ ■ 
d Ld, Palmerston, Hans. 1>- v-137, 
p 1 * 4 :) [And see his speech on 


promotion and retirement in the navy. 
lb. v* IflliXp, 74tX] This opinion was 
after wards corroborated by Mr. Dis¬ 
raeli. lit. v,KSI f p. 1868 1 v, 170, p, 
875- See u debate on a change m 
the system of promotion among army 
medical dlic.'ers. lb- v* 1^3, p, 685* 

1 I Ian5. Di V- I?-? P* 794. Hut- 
tree the rules applicable to the ap¬ 
pointment of ttoya-l Com missions, 
v* % 




THE KOTAL PREROGATIVE 



Sl 


ppty, the attention of the House was directed to the re! 
appointment of an officer to the colonelcy of a regiment f whose 
claims to such a distinction appeared to have been quite insufficient. 
The under secretary for war explained the circumstances of the 
appointment, and justified it. After a few remarks from other 
members, the subject was dropped/ Again, on June 5, 1862, en- 
quiry was made in the House of Commons why a cerium officer 
bad beert permitted to retire on half-pay, contrary to the Queen’s 
Regulations. It was replied, that it was competent for the crown 
to dispense with its own rules when an exceptional case occurred, 
and that in any such case the secretary for war was responsible 
to Parliament.s And sec on April 20, 1863, a debate in the House 
of Lords, on a. question put to the first lord of the Admiralty in 
regard to the proceedings of a naval court of enquiry, which resulted 
in the censure of Lord Elphinstone, the captain of ILM.S. Vigilant t 
for alleged neglect of duty. Gn May ID, a similar (informal) dis¬ 
cussion took place on the same subject in the House of Commons. 


Prece¬ 
dent a of 
enquiries 
by Parlia¬ 
ment. 


Kernpen- 
feldt rrx- 
peditjon. 








Conduct 
ui iho 
Beard of 
Admi¬ 
ralty, 




Having endeavoured to define the rights of the two 
Houses of Parliament in regard to the exercise of this 
branch of the royal prerogative, the following pre¬ 
cedents are submitted in further illustration of the 
subject:— 

In 1782, after the failure of the Khrapenfeldt expedition, the 
causes thereof were discussed in both Houses of Parliament* On 
January 24, on motion of Mr. Fox, a committee of the whole House 
was appointed, with the concurrence of ministers, 1 to enquire into 
the causes of the want of success of his Majesty’s naval forces 
during this war, and more particularly in the past year! After this 
committee had examined various papers laid before them, Mr. Fox, 
on February 7, moved, * That it appears to this committee that 
there was gross mismanagement in the administration of naval 
albilra in 1781,’ This was intended as a direct censure upon the 
Earl of Sandwich, the first lord of the Admiralty, and was to 
have been followed up by an address for his removal from office, but 
the motion was negatived. It was again proposed, in the House 
itself, on February 20, but was again rejected. 1 ' 

In 1788, the Board of Admiralty, having, in their discretion, 
promoted certain captains to the rank of admiral, passing over 
others whom they adjudged to be disqualified for promotion, the 
House of Lords was moved, on February 20, to address the king on 


f Hans, D. v. 103, p. 704. jt K v . pp . 1000,1786. 
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tlio naval captains |fho wore thus neglected. The motion 
.wi-oppoKod by the ministry, on the ground that, Parliament ought 
to * place a due confidence in the first lord of the Admiralty, and 
suffer him to exercise the discretion that belonged to his situation, 
unmolested by their interference. The responsibility lay with that 
officer and the Board, and there the discretion ought to rest like¬ 
wise* Whenever a complaint was formally made of breach of trust, 
or of improper conduct in any responsible member of the adminis¬ 
tration, the House had a right to institute an enquiry, and, upon 
sufficient proof of the facta alleged, to address his Majesty to re¬ 
move the minister so misconducting himself. That was the con¬ 
stitutional power of Parliament, and one of its most important and 
salutary privileges ; but it was widely distinct from that or the other 
House taking upon themselves to exercise the functions of executive 
government/ 1 The mover disclaimed, any intention of interfering 
with the prerogative, which he admitted would be ‘ highly indecent 
and improper/ but founded his. motion on the assumption- that the 
merits of deserving officers *had been overlooked/ Ts evertheless, 
the motion was negatived without a division. On the following 
day, Mr. Bastard moved, in the House of Commons, an address to 
the king to be pleased to confer some mark of royal favour on 
Captains Balfour and Thompson, two of the officers in question, 
and who had already received the thanks of the House for gallant 
conduct. This was resisted by the ministry as an attempt to 
transfer the patronage of the navy from the crown, by whom it was 
exercised through responsible ministers, to the Commons, by whom 
it would be exercised without responsibility or control; 4 for who 
shall call to account the representatives of the people/ Buch a 
usurpation would be destructive to public liberty, and to our free 
institutions, 1 for no axiom is more obvious than that this constitu- 



dents. 


fion is dissolved from the instant that executive authority is assumed 
by the representatives of the people/J The sense of the House 
being manifestly against the motion, it was withdrawn, On April 
18, however, Mr. Bastard renewed it in anothoi shape. Ho moved 
for the appointment of a committee to enquire into tho conduct of 
the Admiralty, in the kite promotion of admirals: Mr* Pitt, the 
premier, fully acknowledged the constitutional right of the House 
to enquire into the conduct of any department of government, with 
a view- cither to censure or punishment, * whenever a case was madia 
out strong enough to warrant suspicion of abuse; * but he denied 
that sufficient grounds for enquiry had been adduct d in the present 
instance* Mr. Fox expressed his concurrence in this view of the 
constitutional position of Parliament, and observed that ‘ no one 
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icld more sacred the power of the prerogative, with regard to the 
distribution of military honours and rewards, than lie did; nor was 
any one mom aware that the House of Commons was by no means 
a proper place for canvassing mi ti tary promotions. Had t h is m oti on 
been for an address to the crown, lie could not havo voted for It ; 
but being for enquiry into alleged abuse, in a case in which lie saw 
very strong grounds for suspecting partiality and oppression on the 
part of the first lord of the Admiralty, he should vote for it. 
Nevertheless, the question was negatived. Undeterred by his 
second defeat, Mr. Bastard once more renewed the subject, by 
moving, on April 29, to resolve c that it is highly injurious to the 
naval service of Great Britain to set aside, in promotions of flag 
officers, officers of distinguished merit and approved service, who 
are not precluded from such promotion by any orders of bis Majesty 
in council. Qhe mover declared his object to he to induce the 
House to lay down a permanent rule for the guidance and protec¬ 
tion of naval officers, and to prevent arbitrary and capricious pro¬ 
motions. The motion was characterised as being an uncalled for 
attempt to fetter the discretion of the Admiralty Board, and an 
implied censure on the first lord, which had neither been shown to 
be merited, nor substantiated by evidence. The previous question, 
was put thereon, and negatived. 

Our next precedent refers to mi event which is vary memorable 
in English history ; namely, the disastrous expedition to Walcheren, 
In 1809. This expedition had been sent out in order to divert the 
attention of Napoleon from the reinforcement of his armies on the 
Danube, which had hitherto proved too powerful for the resistance 
of Austria, and also for the purpose of attacking the naval arma¬ 
ments and establishments in the Scheldt, which were daily be¬ 
coming more formidable to the security of Great Britain. Tho chief 
command of the expedition was given to Lord Chatham, a cabinet 
minister. Although partially successful, in the demolition of the 
docks and arsenals at Flushing, such gain was more than counter¬ 
balanced by the unfortunate occupation of tho island of Walch&ren. 
dins island proved exceedingly unhealthy, and after sustaining 
severe losses and privations, the troops were obliged to evacuate it! 
and the remains of this ill-fated expedition were brought back to 
England. At the ensuing session of Parliament, resolutions of 
censure upon ministers, for the military operations of the preceding 
year, were moved, as amendments to the address, in both Houses, 
ft \v;n pertinently remarked, however, that ministers ought not to 
be condemned without previous enquiry; and these motions were 
negatived. But, on January 26, ItflO, Lord Pm Chester moved, in 
the House of Commons, that a committee of the whole House bo 
appointed to enquire into tho policy and conduct of the late expedi- 
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to/tlic Scheldt. It was contended, by ministers, that tliis 
7 should not be instituted until the papers on the subject hud im Sr 
communicated to Parliament, But the House would admit of j 
no delay, and the motion was agreed to by a majority of nine. Soon" 
afterwards, the papers relating to this expedition were laid before 
Parliament. [The discovery among the documents of a narrative of 
the expedition, which had been privately submitted by Lord Chatham 
to the king, led to interesting discussions on the constitutional ques¬ 
tions involved in this proceeding ; and ultimately to the censure of 
his lordship, and his consequent resignation of office. But this point 
has been fully considered in a former chap tor, page 267.] The enquiry 
then proceeded, by the examination of witnesses at the bar. After 
its termination, Lord Porchester, on March 26, submitted a series of 
resolutions, setting forth tho principal facts adduced in evidence, 
and declaring ministers responsible for the heavy calamities which 
had attended the failure of the expedition, and which called for the 
severest censure of the House upon them. After protracted debates 
the resolutions were negatived, and counter-resolutions,; proposed by 
General Craefurd, were agreed to, on divisions which gave ministers 
a majority of from 23 to 51. te This result was unexpected, and was 
attributed, not so much to tho exertions of the government in in- 
m ncing \otes, as to tho preponderance of their arguments in 
debate. 1 

On August I, 1835, Mr. Hume complained to the House of Secret ao- 
Ummon, of the conduct of Field-Marshal H.TLH, the Jink, of 
inu lllu i having, contrary to the express orders of the 
commune ctdn-cln$f, taken part in promoting the establish men t of 
ian^t.. odges in. the army. Whereupon the House agreed t-o 
cu tain resolutions on the subject, and to an address to the king 
directing his Majesty’s attention thereto. In reply, the king assured 
+ Eic House that lie would take the most effectual means to discourage 
and prevent every attempt to introduce sec ret sou ic ties into the arm v. 
the home secretary (Lord John Russell) also informed the House 
that he had communicated copies of the address and reply to the 
Duke of Cumberland, and had been assured by his royal highness 
that he had taken steps to bring about the immediate dissolution of 
the Orange institution m Great Britain and Belaud. 1 * 

In 1635, various petitions were presented to Parliament, com¬ 
plaining of illegal and oppressive conduct on the part of General 
Darling, whilst governor of Now South ’'A' eles, Among the charges 
preferred was one on behalf of a Captain Robinson, who had been 
dismissed from the army on account of the findings of a military 
court of enquiry, and of a court-martial against him, General 

111 Com. Jour* v 60, pp H 534 552 
lions. D. y. 70, p. 610* 


h Park B. v* 16, p. 433* 
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■ ip^rling being hold responsible for the manner in which these en¬ 
quiries wore conducted, and for the arbitrary and unjustifiable 
dismissal of Captain Robinson. On July 30, Mr, Maurice O’Connell 
moved the House of Commons to appoint a select committee to en¬ 
quire into the conduct of Governor Darling in the several matters of 
complaint alleged against him, Sir G. Grey (the colonial secretary) 
opposed the motion on general grounds, and Mr, Cutlar Fergusson 
(the judge advocate general) defended the finding of the court- 
martial. He said that 4 before the House could pass so grave a 
censure on that tribunal, as to refer it to a committee to enquire 
whether their decision was just or not, they ought to be satisfied, 
not only that the judgment of the individuals composing it was 
wrong, but that they had been actuated by corrupt or unworthy 
motives in coming to their decision/ Nevertheless, on a division, 
the motion for enquiry was carried against ministers , n On August 7, 
after the nomination of this committee, Lord John Bussell moved 
that it lie an instruction to them, 4 that they do not include in their 
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enquiry or take cognisance of the proceedings, finding, or sentence 
of the court-martial held on Captain Robinson/ Admitting that 
4 there might arise cases requiring the great constitutional superin¬ 
tendence of the House o£ Commons/ their interference should only 
take place under 1 very grave circumstances/ and the House should 
then proceed, not by appointing a committee of their own, before 
which the case should bo tried over again, 1 hut rather by asking for 
the minutes of the court-martial, and then addressing his Majesty 
to take further steps, if necessary, in consequence of the injustice, 
partiality, or illegality of the proceedings of the court-martial/ 
These arguments prevailed, and, after some further debate, the 
House agreed to the instruction, 0 

On August 0, 18ft7, Mr. Brett moved to address her Majesty, 
that she would be pleased to reconsider the sentence of the court- 
martial held at Simla, on Captain Jervis, with a view to reinstate 
that officer in his rank in the army, and in his regiment. , This 
officer, who was aide-de-camp to Sir W. Mansfield, the commander- 
in chief in India, had been tried for fraud and insubordination, 
at the charge of Sir \V. Mansfield. Though acquitted of fraud, he 
had been found guilty of the other offence, but had been recom¬ 
mended to mercy on account of extenuating circumstances, Never¬ 
theless* the Indian coramnuderdu’chiof sentenced Captain Jervis to 
be <libmisled the service. This sentence was afterwards confirmed 
by ifcbe commander-in-chief at the Horse Guards, after consultation 
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■■ -4;;tHo secretaries of state for war and for India. But a gratuity 
tif-i.SOO/. IVits tendered to Captain Jervis, which he refused to denss. 
aecept. At first the government declined to lay the proceedings at 
this court-martial before the House of Commons, on the ground it 
w °uld be s very unusual J to do so/ But, on July 2, they acceded to 
a motion for an address for a copy of this paper, without debate. 

It was accordingly presented to the Moused Then followed Mr, 
Brett's motion, above mentioned. General Peel, who was secretary 
for war when these transactions took place, strenuously opposed the 
interference of the House on tins occasion. He asserted that the 
House * wore every day assuming a power which the constitution 
never intended that they should exercise,* and £ in no case could that 
be more detrimental than when they interfered with the command 
aut J discipline of the army/ Sir John Pakington (secretary for war) 
resisted the motion, first, because of t the grave impropriety of 
making the House of Commons a court of appeal from a grave and 
serious decision of a military tribunal/ Secondly, because * full 
justice had been done in the matter/ After further debate, Mr. 

Ot vv ay moved an amendment that the address should pray her 
Majesty to gho effect to the recommendation to mercy contained 
in the sentence of tho court martial held at Simla on Captain Jervis/ 

:. Lretfe ; l S reed tbui Mr, Otway’s motion should be substituted for 
his own. \\ hereupon the House divided, and Mr, Otway’s motion 
was negatived liy a majority of eighteen^ Hr. Brett ‘afterward* 
nformed the House that he had referred the matter to the eon^ 

' beUC ™ S tbat he wiH do Jervis ample 


On August 8, 1870, the first lord of the Admiralty, in reply 
to a question put to him in the House of Commons, declined to lay 
before the House papers concerning the trial by court-martial of a 
sergeant of the marines/ 

^ On June 1, 1874, Mr. W* M, Torrens moved in the House of 
Commons for an address to the Queen, 4 that before her royal sane- 
tion in time of peace is asked for the permanent removal from 
active service of any officer under the rank of major-general, who 
shall have held u commission in the army for three years, Her 
Majesty may he graciously pleased to direct that an option may be 
given him of having his case hoard, and adjudicated upon by court- 
martial/ Jt was opposed by ministers, on the ground thuJ such a 
rule would be an unnecessary interference with the royal preroga¬ 
tive, and was negatived on div Lsiom On Juu i, 1875, Mr* Torrens 
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lg wed his motion ; but after some debate the House was cqu 
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Crimean 

expedi¬ 

tion. 


On May 3, 1836, Sir William Aloleswortli moved for the appoint¬ 
ment of a committee to enquire into the conduct of the commander 
of the forces, in appointing Lord Brudeneli to the lieutenant- 
colonelcy of the 11th Light Dragoons, His lordship, it seems, had 
about two years previously been removed from the command of a 
regiment, on account of his having been censured by a court-martial 
before which lie had appeared aa prosecutor. Under these circum¬ 
stances, it was assumed that his re-appointment to a similar position 
was improper, In reply, it was shown that the military authorities 
were of opinion that Lord Brudenell had been sufficiently punished 
foi his past conduct, and that there were no objections to his being 
reinstated ■ that there was no cause for imputing misconduct to the 
compaander of the forces, and therefore no parliamentary ground for 
the proposed enquiry* It was also urged that the re-appointment of 
this nobleman was simply an act of discipline, not of patronage, and 
that any interference m such an act by the House of Commons 
would be unprecedented and unwarrantable. After some further 
debate the motion was withdrawn* 11 

The disasters which befell the British expeditionary force in the 
Crimea, at the commencement of the war with Russia, hi 1854, were 
of such magnitude that the state of the army, and the general con¬ 
duct of the war, engaged the serious attention of Parliament at its 
next meeting, and animated debates took place in both. Houses. On 
January 26, 185:5, Mr. Roebuck moved, in the House of Commons, 
for the appointment of a committee to enquire into the condition of 
our army before Sebastopol, and into the conduct of those depart¬ 
ments of the government whose duty it had been to minister to the 
wants of the same. This motion, although of a very stringent 
character, and involving a censure on the government for their 
management of the war, was Rtrictly within tho limits of constitu¬ 
tional enquiry.* Before the debate commenced, Lord John Russell 
the president of the council, and leader of the House of Commons' 
announced his resignation of office, on account of his inability to 
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health of the troops to he employed 
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sibility ; fitjrl that tbiM House* laments 
the want of foresight which has 
caused so largo a loss of life. The 
government regarded this motion 
as a vote of censure, and opposed it 
accordingly. After a long debate, it 
waa negatived by a majority of Seven* 
See also post, p,§47* 


COSCERHIM TEE AH MY AND NAVY. 


541 



proposed investigation. Ho admitted that the inquisitorial 
er was a moist valuable parliamentary privilege, and acknow¬ 
ledged that the motion for enquiry could only be opposed on one of 
two grounds, either that existing evils were not of sufficient magni¬ 
tude to call for investigation, or that means had been taken to remedy 
them. As he could assert neither of these propositions, he had de¬ 
termined to resign his office.* After these explanations, the debate 
began. The motion was opposed by the ministry, on the ground that 
it went beyond mere enquiry, and was an unconstitutional attempt 
to take the control of the expedition out of the hands of the govern¬ 
ment ■ that to grant the committee would he detrimental to the 
public interests, and would tend to paralyse the action of the execu¬ 
tive, both at home and abroad, at a most critical period. 1 Being 
thus strenuously opposed by government, the question virtually 
assumed the shape of non-confidence in the ministry, and when by a 
large majority the House affirmed the necessity for enquiry, the 
ministry resigned.^ They were succeeded by a ministry under the 
premiership of Lord Palmerston, who had filled the post of home 
secretary in the previous (Lord Aberdeen^} administration, and 
who, retaining the objections lie had formerly expressed to the pro¬ 
posed committee of enquiry, urged upon the House to abandon it, 
and to repose confidence in the new executive, who would pledge 
themselves to introduce such administrative improvements as were 
necessary for the vigorous prosecution of the war. 1 The House of 
Commons, however, having agreed to appoint the committee, were 
unwilling to forego the enquiry ; and at length Lord Palmerston re¬ 
luctantly consented to its being nominated, without any limit to its 
original scope and purport. 3 The first report of the committee was 
a recommendation that they should bo made a committee of secrecy, 
but this proposition, not meeting with general acceptance, was dis- 
ngreod to by the JTouhcA After a protracted investigation, the com¬ 
mittee made several reports, disclosing grievous mi^management on 
the part of the authorities at, homo and abroad, in the conduct of the 
war, and making several recommendations for the improvement of 
the military organisation, Arc. On July 17, 1855, Mr. Roebuck 
moved the following resolution, based upon the information elicited 
before the committee : * That this House deeply lamenting the suf¬ 
ferings of our army during the winter campaign in the Crimea, and 
coinciding with the resolution of their committee, that the conduct 
of the administration was the first and chief cause of the calamities 
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which befell that army, do hereby visit with severe reprehc 
every member of that cabinet Whose counsels led to such disastrous 
results/ The government met this motion by proposing the previous 
question, contending that the House had not the means of judging 
correctly of the Crimean expedition - that the result of the enquiry 
had been inconclusive, and confessedly incomplete, inasmuch as the 
committee wore precluded, from motives of state policy, from more 
thorough investigations and criticisms, owing to the war ha ving been 
conducted in concert with our ally, the Emperor of the French ; and 
that the present ministry were not responsible for the original dis¬ 
asters, which occurred before their acceptance of office, and had since 
been remedied, at least to a very considerable extent. In reply, 
Hr. Whiteside urged that, according to the doctrine of ministerial 
responsibility, Lord Palmerston, having been a member of Lord 
Aberdeen's government, and having, since the recent ministerial 
changes, consented to the present enquiry, was in fact still responsi¬ 
ble for the past transactions ■ and that lie, in common with the other 
members of the late government who could tic shown to have been 
concerned hi such mal-ad ministration (and who were now out of the 
ministry), ought to suffer the penalty of exclusion from office. This 
view of the position of Lord Palmerston was denied by Lord John 
Russell, the attorney-general, Sir CL Grey, and others, who con¬ 
tended that the responsibility for the acts complained of lay with the 
ministry of Lord Aberdeen, which having been virtually condemned 
by the House of Commons, bad resigned office, and that Lord Pal¬ 
merston was now the head of an entirely new administration, and 
could not be held responsible for the conduct of his predecessors. It 
was admitted by Lord John Russell that, agreeably to the dictum of 
Macaulay, the member of an existing cabinet who differs from the 
rest on a vital point is bound to resign : but that * while he retains 
Ins office, be is responsible even for the steps which he has tried to 
dissuade his colleagues from taking/ d Further than this, he was 
of opinion the doctrine of ministerial responsibility could not bo 
applied, and it certainly did not justify the condemnation of the 
head of one ministry for the acts of a preceding ministry, because ho 
happened to form part of the same. In this view the House con¬ 
curred, and after two nights' debate, the motion for the previous 
question was carried by a largo majority. d Reviewing the question 
dispassionately, it is evident that the decision of the House was 
correct, and that the responsibility of Lord Aberdeen's administra¬ 
tion terminated upon their enforced resignation of office. If, as the 
result of parliamentary investigation, further proceedings against 
any particular member of that ministry should have appeared to be 
advisable* they should have taken the shape of a parliamentary im- 
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cut, or of el criminatory address to t-ho crown, against the 
offQndmg individual, and not that of an endeavour to affix a con¬ 
tinuance of ministerial responsibility for past acts upon a member of 



a new administration. 

On July 24, 1860, Sir John Pakington moved, in the House of Board 
Commons, for an address to her Majesty for the appointment of a j 
royal commission to consider the existing system of promotion and 
retirement in the royal navy ■ and the pay and position of the several 1 
classes of naval officers. The motion was opposed by government on 


the ground that, admitting grievances to exist, it would be bettor to 
trust to tho Board of Admiralty, as the responsible department, to 
effect the necessary improvements, rather than to unsettle the navy 
by a pointing an irresponsible commission, whose recommendations 
might excite hopes that could not be realised. The motion was! 
negatived on division. Oil June 12, previous, Admiral Buncombe 
liad moved for the appointment of a select committee to enquire into 
the constitution of tho Board of Admiralty, and tho various duties 
devolving thereon. Being opposed by government, the motion had 
been withdrawn, but with the declared intention, On the part of tho 
mover, to renew it in the following session. Accordingly, on March 
1, 1861, the motion was again made. Meanwhile, on February 28, 
a discussion had arisen upon a series of resolutions in favour of a 
reform in the naval administration, and n reorganisation of the Board 
of Admiralty, which were proposed by Sir J, Elphinstone, but, after 
a short debate, were withdrawn. Anxious to conciliate the House d 
upon the question, the government decided to agree to the appoint- j 
ment of a committee on the Board of Admiralty ; not because they j 
anticipated that an enquiry would prove any great change in tho f 
composition of the Board to be necessary, but because if- might * pos¬ 
sibly detect faults, 7 and 1 prove that many misconceptions exist with 
regard to this great branch of the public service/ 0 They undertook, 
moreover, to 1 give every possible assistance, in order that the enquiry 
might reach every detail and branch of the Admiralty/' The com¬ 
mittee was accordingly appointed, Four days afterwards, Sir J. 
Elphinstou© moved for the appointment of another committee to l 
consider the question of promotion and retirement in the royal^ 
navy, and the pay and position of naval officers. This motion was |p r0 mo- 
aga eed to by a small majority, notwithstanding the opposition of tkm and 
government.* But el week afterwards, this order was rescinded, with- 
out a division, upon the motion of Lord Palmerston (the premier), the navy, 
the House being * fully agreed as to tho inexpediency 7 of referring \ 
tho question of paying the navy to a select committee. So far as \ 
concerned the other portion of the enquiry, Lord Palmerston moved 
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' that it he an instruction to the committee on the Board of 
to consider the present system of promotion and retirement in the 
royal navy, and to report tlieir opinion thereon : which was agreed 
. to, h The committee, however, after examining a number of wit¬ 
nesses, merely reported the evidence, without expressing any 
opinion upon the matters referred to them. 1 No motion for the re¬ 
appointment of the committee was made in the following session,-' a 
circumstance which has been generally attributed to a growing im¬ 
pression that the administration of naval affairs had become more 
satisfactory within the last two years, and that no radical errors 
existed which called for the interference of Parliaments On June 
9, 1863, however, the reappointment of the committee was moved 
for ■ but being opposed by government, the motion was withdrawn, 
I on an adjourned debate, upon June 24. But on February 24, 1863, 
i Sir John Hay moved for an address to the Queen on the position of 
officers of the navy in respect to promotion and retirement, declaring 
the same to be unsatisfactory at present, and setting forth the prin¬ 
ciples upon which it should be amended. Lord Palmerston opposed 
the motion, asserting it to be f not altogether consistent with a proper 
regard for the legitimate functions of the House ; 7 first, because 1 it 
was a dangerous course for the House to assume to itself adminis¬ 
trative functions,’ and also because * it is not expedient for the 
House to address the crown to make an increase in any department 
of the- public expenditure. It is for the executive government, upon 
its own responsibility, if it should see fit so to do, to propose to 
Parliament such additions to that expenditure as they may deem 
necessary for the public service, and it is for this House to adopt 
or reject them, as it pleases/ The noble lord, however, contented 
himself with proposing, as an amendment to the question, a resolution 
that this House, having on March 13, 18G1, instructed a select com¬ 
mittee to consider the present system of promotion and retirement 
in the royal navy, is of opinion that its decision should bu suspended 
until the subject shall have been accordingly considered and reported 
upon ; and that a select committee b© appointed to consider the said 
system, and to report their opinion thereon to this House. Sir John 
Hay accepted this alternative, and the amendment wag agreed to 
without a division, 1 

On June 11, 1361, a motion was made in the House of Commons 
for an address to the Queen, to be pleased to take Into considers - 
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_ .ra^-t^e.position of certain army colonels who had been promoted 
Vtjto.itin'tt' rank for distinguished services daring the Crimean war, dents, 
but whose case had been overlooked in the framing of some new Regimeu- 
regulations in respect to regimental promotions, £ whereby their tel promo- 
prospects in the service had been materially injured. 1 This motion ' r1 ° n5, 
was agreed to without a division, the government having admitted 
that the claims of these officers bad been unintentionally overlooked, 
and consented to appoint an official departmental committee to 
consider the same.™ Tins committee reported against the claims of 
these officers, and the government confirmed their decision. The 
question was still pressed upon the attention of government by 
questions and motions in the House of Commons, 11 and on April 28, 

1863, a motion for an address to the crown to issue a royal com¬ 
mission for the further investigation of the matter was proposed. 

Lord Palmerston deprecated the interference of tlie House with 
the detailed management of the army, because that is no part oi the 
constitutional functions of the House of Commons, E and was calcu¬ 
lated to lead to very objectionable results ; 1 but he promised, if the 
motion were withdrawn, that a commission should be issued. Mr. 

Disraeli defended the motion us strictly regular, and as being no 
infringement of * the constitutional practice, entirely recognised, 
that it is not the business of Parliament to interfere with the govern¬ 
ment of the army/ inasmuch as the proposed proceeding was by an 
address to the crown. The motion, however, was withdrawn, in 
faith of the promise made by the premier. 0 But in 1869 and 1870, 
the attention of the House of Commons was called, by a private 
member, to certain hardships inflicted on colonels of tho British 
army in consequence of their supersession by colonels of the Indian 
army, and on June 29, 1870, ministers consented to the appoint¬ 
ment of a select committee to enquire into the matter,? 

On May 15, 18G3, a motion for papers relating to the condition 
of regimental quartermasters, 1 though to a certain extent connected 
with the discipline of the army/ was admitted to be very proper for 
the consideration of the House of Commons, ‘ involving as it did 
essentially n financial question. N On June 21, 1 864, an address waa 
agreed to by tho House of Commons (with the consent of the govern¬ 
ment) for an enquiry into the condition, pay, and allowances, of 
regi men tal quartermasters, 

On March 3, 1 861, a resolution was proposed in the House of Yeomanry 
Commons to declare that the discontinuance of the assembling of cavalt Y 
the yeomnmy cavalry for the customary training, during the present 
year, w as inexpedient, and. would he detrimental to the efficiency of 
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e force. The assistant secretary for war declared that the govftW 
nient had been obliged to take this step. In order to reduce the 
army estimates ; but that they did not consider it would have the 
e ffect of materially diminishing the efficiency of the force. Upon 
division, the motion was negatived by a majority of onc + r But the 
government, having been enabled to effect an unexpected saving 
upon the estimate for the cost of prosecuting the war in New 
Zealand, afterwards submitted to the House a vote fertile training 
of the yeomanry, which was agreed to by a large majority, 4 

On May 2, 1865, a member culled the attention of the House of 
Commons to petitions from certain officers of the late East India 
Company's army, complaining of a breach of faith on the part of 
the government, in the reduction of that force, and its amalgamation 
with the army of the Queen, The case of these officers had been 
already discussed in Parliament ; upon a motion for a committee of 


enquiry, the government had agreed to appoint a royal commission 
who had reported upon the alleged grievances. The government 
had undertaken to redress such grievances as might be substantiated 
before the commissioners. Nevertheless, it appeared that the result 
of their decision upon the several matters of complaint was regarded 
by many as being partial and inadequate. Accordingly, an address 
to the crown—praying for the redress of all the grievances admitted 
to exist by the commissioners, which had arisen by a departure from 
the assurances contained in certain Acts of Parliament—-was pro¬ 
posed and carried (against minis tors) ; the secretary of state for India 
contending tha t, as a whole, the condition of the officers of the Indian 
army had been considerably benefited by the action of government. 
On May 9, an answer was received to tins aforesaid address, stating 
that directions should be given for further enquiry into this matter 
in order that 4 ample redress' should be afforded wherever it might 
appear to be necessary. On May 15, the case of the officers of the 
late Indian army was fully debated in the House of Lords, upon 
the presentation of a petition from in officer in a Bombay regiment. 
It was then stated by the secretary of state for war that, in defer¬ 
ence to the opinion of the House of Commons, it was the inten¬ 
tion of the government to appoint a new commission to investigate 
whether the grievances pointed out by the first commission had, or 
had not, been removed, 1 On June 29, the House of Commons was 
informed that the new commission had been appointed, and had 
commenced their labours.' 1 Their report, dated September 14, I8G5, 
was laid before Parliament in the following session. On August 6, 
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*^06 /Lord Chimb orno, the secretary of state for India, informed 
^ se conclusions arrived at by the new Derby adminis¬ 

tration, for the remedy of the grievances under which the officers of 
the local army of India had so long laboured. These conclusions 
were afterwards embodied in two despatches from the secretary of 
state to the government of India, dated August 8, 1866> Bat on 
June 2S, IS70, the House of Commons again addressed the crown 


<§T 


dents. 


in respect to these grievances, and at the same time a committee 
was appointed by the House to consider counter-complaints of hard¬ 
ships urged on. behalf of colonels of the British army, owing to 
their supersession by Indian army colonels. This committee re¬ 
ported in July w On February 8, 1875, another select committee 
was appointed by the House of Commons on this subject, which 
reported on March 23.* 

On March 20, 18GC, with the consent of the government, a. select| Mortality 
committee was appointed by the House of Commons ‘to enquire troops 
into the mortality of the troops in China, the causes which led to m Cbiiaa ’ 
it, and into the conduct of those departments of the government 
whoso duty it has been to administer to the wants of those troops, 1 
This was no party question, hut arose out of certain unfortunate 
occurrences, in regard to which the under secretary for war stated 
that the government, whilst they were willing to take the respon- 
sibility upon themselves, considered it more advisable that the 
subject should be investigated by a committee.*- This committee 
reported, on duly 24, the evidence they had taken on this subject, 
together with their opinion upon the facts before them. The main 
conclusion at which they arrived was to the effect that, during the 
summer of 18G5, the troops stationed in China were overcrowded 
in barracks, and had very defective hospital accommodations, which 
occasioned much sickness and loss of life. They acquitted the War 
Department, of blame in regard to these unfortunate occurrences, 
but recorded their belief that fuller instructions explanatory of the 
views of the imperial authorities respecting the needful arrange¬ 
ments for the proper care of the troops, 'so far from limiting thft 
discretion of the general officer in command, would have enlightened 
and strong fchoned him in its exercise,* 1 


On February i-C 1807, explanations were given to the House of 
Commons of the circumstances attending a certain naval promotion 
whilst the reasons for the same were withheld, lest ( it mi fit create 
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moved, on March 21, that * the promotion by the first ford of the 
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lieutenants senior to him in tlio scrvtoe, is prejudicial to the public 
interest/ Ministers opposed the motion on the ground that, while as 
a general rule promotions were f by selection, based on seniority/ a 
discretion had been usually exercised by first lords, in particular 
cases, which was not inconsistent 'with the interests of the naval 

service. 1 Several such cases having been referred to in the debate, 
the iJiotion was withdrawn until the House should he in possession 
of further information on thu subject/ TIkj subject was not again 
resumed. 

On duly 16, 1868, a select committee was appointed by the House 
of Commons to enquire into certain allegations of complaint against 
the royal gun factories/ 

On July G, 1877, ministers successfully resisted an attempt to 
refer to a select committee the question of the best mode of con- 
p true ting war vessels, on the ground that it would bo an undue inter¬ 
ference with the responsibility of the Admiralty in such matters/ 1 

Since the publication of the first edition of this volume 
the popular and hitherto generally accepted definition 
of martial law has been brought to the teat of judicial 
detennination s and lias been utterly repudiated and 
disallowed. 

Sir Alexander Cockburn, lord chief justice of the 
Court of Queen’s Bend], in bis charge to the grand jury 
at the Central Criminal Court in the case of Benina v, 
Kelson and Brand / 3 establishes the important fact that 
martial law, as popularly understood, is unknown to the 
law of England* This charge, though not law, defines 
what in the opinion of the learned judge is the state of 
the law. The crown itself, he asserts, has no preroga¬ 
tive to proclaim a state of martial law, which shall 
place the civil courts in abeyance, and subject all per¬ 
sons within the district immediately concerned to the 
jurisdiction of the military power. 

The army is governed by a military law, applicable 

b Hana, It v. ISO, pp. 293-211. * Ih. v, 235, p t [309* 

T'C. Hi-.fc. .,-iah .nA Pom f b 1-1 1 Ufl 1 ? . in 1 ■- 1 , 1 .4 - _ 


Return pEEsaented, Com. Pap. isef 
v. 44, p. bfrj. 

* Bans. 1), v, JOT, $1^1261* 


Cockburn, Loudon, 1807, 
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CONCERNING THE ARMY AND NAVY- 

to soldiers, but which is definite, precise, and legal 
ivrng been framed by experienced military authorities, 
and ratified by the sanction of Parliament,* 

Martial law is a very different thing. It is tlie assump¬ 
tion of arbitrary power over all persons in any district 


wherein martial law lms been proclaimed, for the pur 
pose of quelling an armed insurrection against the 
constituted authorities. And it is conclusively shown, 
in this luminous and elaborate charge, that the crown, 
in its constitutional capacity, has no inherent prerogative 


to proclaim martial law, as applicable to the inhabitants 
of the country generally, or to any particular district 
thereof, under any circumstances or conditions whatso¬ 
ever, and that martial law cannot be enforced within the 
realm of England except by authority of Parliament, 

In case of riot or insurrection the magistrates are 
authorised, by the Riot Act, to call in the aid of the 
military power Lu act in aid oi and under the civil 


power, for the suppression of the same. 


The legality of the employment of troops, under the authority 
of the civil magistrate, and upon the responsibility of the secretary 
of state for the Home Department, has been sometimes impugned, 
ns being equivalent to the introduction of martial law aiul military 
government. But this doctrine has found no favour with the best 
constitutional authorities, and it is quite inapplicable to an army 
which, like that of Great Britain, owes its very existence to Parlia¬ 
ment, and is directly subordinated to the control of the civil power. 
It has been held, moreover, that, in cases of emergency, the executive 
government may issue a proclamation empowering the military 
authorities to act for the suppression of riots, without waiting for 
directions from a riril magistrate.* The extent to which it is 
allowable to employ volunteers for suppression of riots is regulated 
by circulars from the War Office- Those circulars were at hist 


* See ante, p. 521, 

0 Bari. 1 11st- v.fyp.1201. Q ueen's 
Regs, and Orders for A rmy, etl. 
p, 222, Frendergast. Law of Army, 
p. 13. Fiulason, Martial Law, pp. 
v. 2G, May, Const. Hist, v* 2, p. 


127* Forsyth, Const. Law, p. 214, 
The whole question is discussed, and 
the authorities reviewed in Clyde's 
Mil Fore. v. 2, th, J7,aud Stephen's 

Hist. Grim. Law, v, 3 r pp. 207-21$; 

tea also Hans* IX v. 212, pp. 3, 285v 
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criticised in Loth Houses of Parliament, and were 
wards re-issued with more explicit directions. 3 * 
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after- 


If a rebellion or invasion occurs, the crown has a 
common-law right and is imperatively required to put 
it down by military force. But all prisoners who are 
taken at such times must bo tried before the ordinary 
tribunals; unless Parliament has interposed, at this 
particular juncture, by passing a law authorising a 
summary mode of procedure against persons implicated 
in these grave offences, 

ihe chief justice (Cockburn) admits that £ where 
illegal force is resorted to for the purpose of crime, you 
may meet that illegal force by force, and may repress 
and prevent it by any amount of force that may be 
necessary for the purpose;' as, for example , 4 if a mutiny 
breaks out on board ship, immediate force may be re¬ 
sorted to ; you may quell the mutiny if necessary by 
killing those engaged in it/ £ But this is not what can 
properly be called martial law/ It is £ the law of 
necessity, which 4 is part and parcel of the law of Eng¬ 
land* The question really is, 1 whether for the suppres¬ 
sion of a rebellion, you may subject persons not actively 
engaged in it, and whom you therefore cannot kill on 
the spot, to an anomalous and exceptional law, and 
try them for their lives without lhe safeguards which 
the law ought to afford/* To say that * the necessity of 
suppressing rebellion is what justifies the exercise of 
martial law '—in the sense of an arbitrary, illegal, and 
irregular interposition of authority—is a * fearful and 
odious doctrine* There are considerations more im¬ 
portant even than the shortening the temporary dura¬ 
tion oi an insurrection* Among them are the eternal 
and immutable principles of justice, principles which 


* cv y u4 h pp* 8I °- ?■ ™e i v. iss, p P . 744,751 

11 an. 1 . D. y* pp. ,&](), 1 fJockturu’s Xelson v, Jin 

1661; v* 186, pp, 467, ; v . 187, 86,80/ 
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er be violated without lasting detriment to the l 


interests and well-being of a civilised community/ 3 
The weighty arguments contained in tills charge 
induced the grand jury in a presentment in this case to 
express a hope that martial law, as it is called, might be 
more clearly defined by legislative enactment/ 


But the Law Magazine for August, 1SG7 (pp. 222-239), m an 
able article epitomising the charge of the chief justice, questions the 
wisdom and expediency of any further legislation on the subject, 
and h of opinion that the principles of constitutional law winch 
have been so accurately set forth in this memorable charge will 
Hereafter suffice to meet any future contingencies of the kind that 
may hereafter arise. This opinion has been virtually accepted by 
the House of Commons, in a debate on July 2, IS 67, upon a motion 
to resolve that the crown had no power to suspend the law or to 
proclaim so-called 1 martial law 1 without the assistance of Pailia^ 
moot. The sense of the House was against the motion ; and it was 
truly remarked that £ the House in passing such a resolution would 
be doing something beyond its functions, and to which no court of 
law would pay the least attention/ If the proclamation of martial 
law 4 were legal, what power had the House, being only one part of 
the legislature, to make it illegal ? If it were illegal, what advantage 
would there be in the resolution V m The motion was accordingly 
withdrawn. 


On May 0, 1867, enquiry was made of ministers 
whether they proposed in any manner to act upon this 
recommendation. It was replied that, previous to the 
aforesaid presentment, the secretary of state for the 
colonies had directed a circular to colonial governors, 
which expresses the views of her Majesty s government 
on the subject of martial law, 11 

By this circular, which is dated January 30, 1867, 
an extract is counimmcated of a despatch addressed 
to the Governor of Antigua, in reference to an act in 
that colony, 1 which purports to invest the executive 
government with a permanent power of suspending the, 


J Cockhurn’a Nelson v. Brand, p, 

108 . 

* Ik pp, Su, 86, 10S. 


1 L. T. v< 42, p. 474. 
m Huns. 0. v. I 8>S p- bbh 
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Ordinary law of' the colony, of removing the known safe¬ 
guards of life and property, and of legalising in advance 
such measures as may be deemed conducive to the esta¬ 
blishment of order by the military officer charged with 
the suppression of disturbances/ and which is declared 
to be * entirely at variance with the spirit of English 
law/ Instructions are given to cause to be submitted 
to the legislature an act for the repeal of this law, 
because 5 in no colony * should the power given by the 
said law * be suffered to continue/ 


The circular adds that, in giving these instructions, 

1 her Majesty's government must not bo supposed to 
convey an absolute prohibition of all recourse to mar¬ 
tial law, under the stress of great emergencies, and in 
anticipation of an act of indemnity* The justification, 
however, of such a step must rest on the pressure of 
the moment, and the governor cannot by any instruc¬ 
tions be relieved from the obligation of deciding for 
himself, under that pressure, whether the responsibility 
of proclaiming martial law is or is not greater than that 
of refraining from doing so/ ® 

This despatch has probably led to the repeal of all 
colonial acts under which a standing power is conferred 
upon the governor to proclaim martial law. Such acts 
were in existence in Antigua and Bermuda, and \ pre¬ 
sumably in Jamaica also J This will materially diminish 
the opportunities for the abuse of this power in the 
event of sudden outbreaks, and necessitate an imme¬ 
diate recourse to the local legislature, either for the 
purpose of obtaining authority to proclaim martial law, 
or for indemnity for acts done in anticipation of such 
authority. Moreover, in addition to the above-men¬ 
tioned despatch, confidential instructions/ 1 have been 


° Circular despatch- to colon hi in the case of Gov. Eyre, in June 
p^Yemorfl, Go-id. Par- 1367, v, 40. p. 1868. 

30 i Qiteeu r. Nelson and Rrfiftd, p, p Unns. IX v. lSS, p. 004, 

7l, .f. Mr, Justice Blnckhttra’scharge q v. 168, p, 1724, 




CONUEUNIXG TllK AK11Y AND NAVY. 


653 


ag^ot by the .Colonial Office to colonial governors 
for their guidance in case of insurrection or emergency 
beyond the reach of ordinary law. .But it is thought 
that it will be necessary to have some further legisla- 
tion on the subject, in the way of giving larger powers 
of arrest in cases of necessity.' 

Forsyth, in his * Oases and Opinions on Constitutional 
Law,’ after reviewing the confused and conflicting 
opinions that have been expressed on the subject, 6 says: 

‘ The right conclusion of the whole matter seems to be 
this: martial law may be justifiably imposed as a ter¬ 
rible necessity, and an act of self-defence; under it. 
there is a suspension of civil rights, and the ordinary 
forms of trial are in abeyance. Under it a man m 
actual armed resistance may be put to death on the 
gpot by anyone acting under the orders of competent 
authority; or, if arrested, may be tried in any manner 
which such authority shall direct. But it there be an 
abuse of the power so given, and acts are done under 
it, not band fide to suppress rebellion, and in self-defence, 
but to gratify malice, or in the caprice oi tyranny, then 
for such acts the party doing them is responsible* 

All ministers of the crown, through whose instru¬ 
mentality resort should be had under any circumstances 
to martial law, are responsible to Parliament for their 
conduct, and must be able to justify the necessity for 
their acts under penalty of censure, removal from office, 
or impeachment, if it should prove upon investigation 
that their proceedings had been uncalled for or urn 
w a r ran t ably sev e re . w 
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In I86 ;j 3 a royal commission was appointed to enquire into the 
circumstances under which martial Jaw was proclaimed by Governor 
Eyre upon the breaking out of an insurrection in the island of 
Jamaica, In consequence of the report of this commission. Governor 
Eyre, who bad previously been suspended, was removed from office, 
on account of his having sanctioned an excessive and unjustifiable 
severity in the suppression of the insurrection; although, at the 
same time, praise was awarded to him for the shill, promptitude, 
and vigour he had manifested during its early stages. This report 
was laid before Parliament; and met with general approval* 

Ministers afterwards assured the House of Commons that en- 
qtury, with a view to punishment, should be made into any grave 
excesses of severity, by any officers, civil, naval, or military, who 
were engaged in suppressing this insurrection. They agreed at the 
same time to a resolution * that this House deplores the excessive 
punishments which followed the suppression * of the said distur¬ 
bances, £ especially the unnecessary frequency with which the punish- 
moot of death was Inflicted.’* The steps taken by ministers in 
fulfilment of the foregoing pledge were explained to the House early 
in the ensuing sessions Her Majesty, by the advice of successive 
ministers, declined to confer on Mr. Eyre the Order of the Hath, 
and he was refused another appointments Eut he was allowed the 
usual pension for past service, 2 


Royal Prerogative of Mercy. 

^ e next to consider the prerogative of mercy, 
mercy, which is a peculiar attribute of royalty, and is vested, 
by statute, in the sovereign of England/ 1 All criminal 
o lienees are either against the Quecifs peace or against 
her crown and dignity. She is, therefore, the proper 
person to prosecute for all public offences and breaches 
oi the peace. Hence her prerogative of pardon, 
whereby she is empowered to remit or mitigate the 
sentence against a criminal or criminals, who have been 
guilty of treason or other felonies; for it is reasonable 
that that person only who is injured should have the 


* Rpt. of Jamaica Com B , Com. 

mofi, v, an, ai; iim«. n, y. 

1763; V. 180, p- 1437. 

,r 11 aim. D. v. 184, pp, 1784.1Q39; 
' Ik v. ISO, p, 27h 

• Ik v* 2J2, p. 827, Com, Pap, 


1872. y, 43. 

* Harm. D, v. 22n f p. 813. 

* 27 He nty VIII. c. 24, 7 & 8 
Geo. IV. c. 28, § 13. See Holt, King 
v t Parson*. 1 Shower'* Pep. p. 283. 
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jjower of feliving. But this, like every other prero¬ 
gative of the British crown, is held m trust foi the 
welfare of the people, and is exercised only upon the 
advice of responsible ministers. 1 ’ It is, moreover, sub¬ 
let to the control of Parliament, which has more than 
once interfered by statute to limit and restrain the 
effects of a royal pardon . c 

Inasmuch as the corruption of blood, and the con¬ 
sequent disability of the heirs of an attainted person to 
inherit property, which results from an attainder, can 
only be removed by Parliament, it 1ms been sometimes 
necessary for the sovereign to invoke the ^istaac^o 
Parliament to give effect to the royal clemency towawis 

political offenders, or their descendants; or to sanctim 

the introduction of particular Bills mto eit ler ous 
for that purpose.' 1 But a general act ofan 
pardon for political offences originates with the sore 

Un, by whom it is first transmitted to the House o 

Lords. It is received with peculiar marks of respect 
by the Houses of Parliament. It is only read once iy 
each House, and cannot be amended, but must be either 

rejected or accepted altogether. 

4 Bill of indemnity, or of general pardon and 
oblivion for political offences, may by invitation ot 
the crown be initiated in either House of Parhamcu , 
proceeded upon as an ordinary Bill, and after waul 
submitted for the royal sanction. 

Parliament is necessary to remove ■■ K 1 L ' , . 

,l e rs ■ otherwise it is customary since the eertdbhshme.it 
of parliamentary government for Parliament to refrain 
from direct intci'leren ce with this prero gative. 


Stat. 12 Viet. e. IS. 

r Macaulay, Hist. of Eng- v. 3.pp. 
SOS, 57.-,. Purl. 11" lj. v. PI 7 - 
1633; lb. N.S. V. 11. pp- K| -,, 1313. 

« Stephen, Com, Ed. ImAv. 1, p. 

. Coro. Jo.tr. v. 23, p. oo, 670. Kept. of^cdW. * Uvto Jwr. 

r If,. 17 June, 1747. See Canada v. 63, pp. 2S0, 426. bet ' P- 0 4’ 1 
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criminal 

offences. 


Royal 

pardons; 


The exercise of the prerogative of pardon is strictly 
confined to criminal offences, wherein the crown is a 
prosecutor, and does not extend to cases of private 
wrong, 11 Hence Parliament lias no right to address the 
crown for the release of a prisoner confined in gaol on 
a civil suit, or for non-payment of damages, or for con¬ 
tempt of court, as it is beyond the power of the crown 
to discharge such persons. Any such application by 
Parliament would be invoking the exercise of an un¬ 
constitutional and arbitrary power, in violation of law 
and order/ Undue severity in such cases, if not capable 
ot being redressed by the ordinary legal tribunals, can 
only be remedied by a special Act of Parliament/ 

Formerly all royal pardons were granted under the 
great seal, upon the advice of the Privy Council, In 
compliance, generally, with the recommendation of the 
judge who presided at the trial, the Privy Council 
assembled to deliberate upon the case. Occasionally 
discussions arose on the question whether the crown 
should be advised to remit the sentence or not, in 
which the king himself took part. But since the com¬ 
mencement of the present reign, this practice has fallen 
into desuetude, and the administration of the preroga¬ 
tive of mercy lias devolved upon the secretary of state 
for the Home Department, who is considered as being 
directly and exclusively responsible for the same in 
Great Britain; and the Lord Lieutenant in Ireland.* 


h Bowyer, Const. Law, p. 172. 
Cox, Inst. 015,7t. 

i fJains of J r Thorogood, Mir. Pari. 
1840, pp. 4898, 4901, 4935, 5t>08. 
Broom, Leg. Max. 4th ed. p, Co. 
liana. I). v. ]89, p. 1560; y, 104, p. 
7m . v. 223, p, HL\ 

J May, Const. Hist. y. 2, pp, 275 - 
£7 ft. A a to the right, of the crown 
remit penal tiers and forfeitures im* 
piisedby law, andrecoverable by par* 
ties other than the crown; fe, in 
suits by action of debt, as well aa in 
criminal proceed: jags, see L, T. v, 60 , 


p. 94 ; liana. D. v. 224, p. 1181 ; v , 
220, pp. 60S; 691; 22 Viet. c, 32, 88, 
and 89 Viet. c. 80; and Art Unions 
Acts, 9 & 10 Viet. c. 48. In Canada 
the Gov.-Gen 1 . can exercise this pre¬ 
rogative, pursuant to the terms ot his 
commission. Cun. Sess. Pap. 1809, 
No. 16. 

k Hans. H.y. !74 t p. 1483. Ib. v. 
175, p. 252. Mr. Gladstones letter 
to T, Sexton, M.P.j of Sspt. 6, 1882. 
See an art id o in the West Itev. v, 25, 
p, 398; on the Prerogative of Pardon. 
See a disquisition on Uxeculho Par- 
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... freemen t of tlio Privy Council having become 
unnecessary, this body is no longer consulted ; but the 
practice is now regulated by the Act 6 Geo* c. 25, 
under which pardons, whether tree or conditional, may 
be granted by a warrant under the sign-manual, counter¬ 
signed by a secretary of state, without the necessity for 
a°more formal instrument. 1 Thus the Home Office, 
which was originally employed as a medium of enquiry, 
for the information of the sovereign, has gradually de¬ 
veloped into a court of review in criminal cases, when¬ 
ever a formal application is made for the remission of 
a sentence. But the office acts rather as a court of 
mercy than as a court of appeal, because the cases 
wherein the secretary of state sits as a court of review 
to re-try the prisoner, and to set aside verdicts, aie 
exceedingly rare. For the most part the facts of the 
trial are not re-opened, there being seldom any doubt 
of the correctness of the verdict. Tim question gene¬ 
rally is, whether it is a fit case for the interposition of 
the prerogative of mercy as a matter of grace. I his 
is a question that no mere legal tribunal could decide, 
and it is one that suitably belongs to the crown, acting 
upon the advice of a responsible minister to determined 

In the exercise of this prerogative, the secretary of toffee 
state is called upon to pay regard to the moral aspect oi p Qr0 g :> 
the case, as contrasted with the legal; and he is also tlvcs < 
obliged to consider, to some extent, the popular feeling 
in the community at large.* The royal prerogative may 
be exercised more than once in reference to the same 
case * thus, where a person Inis been sentenced to death 
for a capital crime, and the punishment has been com- 


i * -j Tif frfca^in iEettB Board Sec 7 ., before Com” on Capital Pu nisii*» 

vr : ) m > v - 21 i n " T,i - D ' v. 
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v ue 1883, V. l,c. 10. 
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™ 1Cvid. of Sir G. Grey, Horae Sec- 
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tonne of penal servitude for life, the prerogarr 
■’ 'may be subsequently interposed for the mitigation of the 
sentence. But this is only done in cases of an exceptional 
character. 0 And the crown can only deal with the whole 
punishment; it lias no power to remit a portion of the 
sentence merely . v But the crown may extend its mercy 
on what terms it pleases, and consequently may annex 
to its pardon any condition that it thinks lit, whether 
precedent or subsequent, on the performance whereof 
the validity of the pardon will depend. But the consent 
of the felon must be given to a change of punish ment; 
For the crown cannot compel a man, against his will, to 
submit to a different punishment from that which has 
been awarded against him in due course of law q 


III 1849, after W. Smith O’Brien, and others concerned in the 
rising in Ireland, in ISIS, hag convicted of high treason, the 
Queen was pleased to commute their sentence to transportation for 
life. But the prisoners refused this act of mercy, and insisted that 
their own assent was required to the commutation of the sentence. 
They based their claim, not upon general principles, hut upon the 
wording of certain statutes affecting Ireland. The law officers of 
the crown protested against this argument; nevertheless, the govern¬ 
ment introduced a Bill into Parliament to remove all doubts upon 
the point, which became law. 1 ' 


Whenever the crown is memorialised, through the 
home secretary, for the remission of a capital sentence, 
if any circumstances are stated in the memorial which 
ought to have an influence upon the decision, or any new 
facts alleged, apparently in favour of the prisoner, it h 
invariably sent to the judge, unaccompanied by any 
expression of opinion, for his report thereon. 8 

‘Where the judge has recommended the commutation of the 


* flans. D. v. 184, p. 483. p, 148. 

p LdL Cairns, Huns. IX v. 104, p. r Hans. I), v, 100. p. 395; 19 & 13 
1326 Viet. c. 27. 

1 Hawkins, P. C, hk * 2 , c. 37, see, R Home See*. Hardy, Hank D, v. 
4 X Fors?tli ? Const Law, pp. 4G0, n, 100, p. 607. 
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there is no jug cedent for the home secretary standing iir 
^Way. 1 But, in remitting the sentences of certain Fenian eon.' 


victs in IS69, the government, in conjunction with the lord lieu¬ 
tenant, acted upon their own responsibility, and without consulting 
the judges. 11 


Frequently the home secretary and the judge confer 
together upon the case. Besides which the secretary 
has always the benefit of the ability and experience of 
the permanent under-secretary of state, in addition to 
the depositions, the judge’s notes at the trial, and any 
other information he may require to assist him in finally 
adjudicating upon the case. With this aid he is in a 
position to assume full and sole responsibility for the 
advice he may tender to the sovereign in every such 
instance; and although dissatisfaction is occasionally 
expressed in regard to the decisions of the Home Office 
when the prerogative of mercy is invoked, the current 
of enlightened opinion is decidedly opposed to any 
change in the present practice. 7 

And here it should be observed that criminal cases 
only come under the notice of the home secretary upon 
an application for a remission or mitigation of sentence 
by the mercy of the crown, and are never submitted to 
his consideration on the ground that the sentence was 
too lenient. The conduct of a judge under such cir¬ 
cumstances can only be reviewed by Parliament. 17 It is 
estimated that not less than one thousand memorials 
in relation to sentences of penal servitude and capital 
punishment are annually presented to the Home Office. 1 
The general principles which influence the home secre¬ 
tary in advising the remission of sentences of penal 
servitude, whether such sentences were for life or for a 


■ Hoes. B. v. 180, p. 1514; v. 109, 
p, 860 ; v 220, p. &G. 
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term of years, were explained to the House of Commons 
by Mr. Secretary Walpole, on March 15, 1867/ 

Lord Brougham, in his treatise on the ‘British Con¬ 
stitution, J dwells at considerable length, and with great 
sagacity, upon the principles which should influence 
the executive government in the exercise of the prero¬ 
gative of pardoning or commuting the sentences of crimi¬ 
nals, lie sums up his observations with the following 
weighty words: ‘It seems hardly necessary to add that no 
i nter fe r ence of par ties i ntereste d, p ol i ti cally or perso n ally, 
should ever be permitted with the exercising of this 
eminent function of the executive government* Absolute 
monarchies oiler to our view no more hideous features 
than this gross perversion of justice* Hor do popular 
governments present a less hateful aspect when they 
suffer the interference of the multitude, either by violence, 
or through the press, or the debate, or any other channel 
in which clamour can operate, to defeat the provisions 
of the law. 1 z 

The issue of a proclamation of amnesty, or oblivion 
for past offences against the crown and government of 
the realm, is within the acknowledged prerogative of 
the crown, and an amnesty or pardon may thus be 
granted by the crown either before or after attainder 
or conviction,® and also by a colonial governor acting 
under royal instructions. 11 Although, ordinarily, the 
exercise of the power of pardon is limited to the case of 
individual criminals, after conviction.® But in Upper 
Canada, after the insurrection of 1837, an Act of the 
I r ro v i ncial p arli am e n t wa s passed, w hich e m powered tl i e 
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iSptephnt-govcrnor, upon the petition of any person 
digged with high treason, before his arraignment, 
praying to be pardoned, to grant him (by and with the 
advice of the Executive Council) a conditional pardon, 
which pardon should, nevertheless, have the effect of an 
attainder for high treason, so far as forfeiture of property 
is concerned, d But since confederation, the exercise of 
the prerogative of mercy has been withdrawn from 
the lieutenant-governors of the Canadian provinces, 
because they arc no longer appointed by the crown, 
and is reside^ only in the governor-general of Canada 
in virtue of his commission.* 
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No interference by either House of Parliament with wi™ 
the exercise of this prerogative is justifiable, except merit, may 
under extraordinary circumstances. It was said by illtj u i,j ^ 
Macaulay, that 1 he would rather entrust it to the hands 
of the very worst ministry that ever held office than 
allow it to be exercised under the direction of the very 
best House of Commons;’* and by Sir Boberl Peel, that 
he would leave this prerogative in the hands of the 
executive, considering that it was the right and duty of 
the House to interfere only s if there be a suspicion that 
justice is pt;rvertud for corrupt purposcs.’ 

But while direct interference with the discretion of the 
crown in the exercise of the pardoning power is only 
warranted in extreme eases of manifest injustice, it is 
competent for Parliament to receive petitions from or on 
behalf of criminals tinder sentence, and, if sufficient cause 
is shown to justify enquiry,to appoint committees for that 
purpose. A Mr. Palmer, who was condemned for sediiions 
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racticeSj by the High Court of Justiciary, in Scotlam 
1794, petitioned the House of Commons complaining of 
the illegality and undue severity of his sentence* The 
reception of his petition was at first opposed by Mr. Pitt, 
as being irregular and unjustifiable, but, after an ad¬ 
journed debate on the question, it was agreed to with¬ 
out a division. 11 Since then no objection has been offered 
to the reception of petitions from or on behalf of pri¬ 
soners complaining of their sentences, of their treatment 
by the court, or in prison, and praying relief, or for the 
remission of their sentences/ And every facility is 

allowed to prisoners to memorialise Parliament, or the 
Home Office for redress of grievances/ 

It has not been unusual for enquiries to be made of 
the administration in Parliament as to the circumstances 
attending the imposition or remission of sentences im¬ 
posed either at the assizes or by local criminal courts 
having summary jurisdiction, so as to afford the minis¬ 
try an opportunity of explaining erroneous impressions 
in the public mind.* The government exercise their 
own discretion as to whether they deem it expedient to 
reply to such questions or not. But it has been stated 
by ministers, in both Houses, in reply to questions on 
the subject, that, * as a general principle, it would be 
inconvenient and unusual to lay before the House the 
grounds on which that discretion proceeds which die- 
takes leniency or severity on the part of the responsible 
advisers of the crown/ 1 

On March 28, 1&G2, enquiry was made m the House of Lordis in 
the ease of Watson and othnra, convicted for a criminal offence, as 
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to whether, under the peculiar circnmstances attending it, the home 
secretary was disposer! to recommend the prisoners to the royal 
clemency. It was replied that the newspaper report of the trial was 
not strictly correct, and that * up to that time no petition on behalf 
of those men had been received by the secretary of stated m 

For the same reason, it is not usual to communicate 
to Parliament memorials or other papers on the subject 
of the exercise of this prerogative in particular cases" 

On April 24, 1863, & debate arose in the House of Commons on 
a motion for papers touching the remission of the sentence of Jessie 
Maclatiehlan for the Glasgow murder. The home secretary, 7>ir 
George Grey, was willing to produce the papers, but feared that 
thereby 4 a dangerous precedent might be established. 1 He added, 
that it would ( be highly inconvenient for the public interest, if this 
House is to become a court of appeal in criminal cases/ ° The 
motion was withdrawn, but afterwards the government laid the 
papers on tho table. 31 

The following additional precedents illustrate the 
doctrine and practice on this subject. 

In 1794, upon the conviction of Muir, Palmer, and others, for Muir, Pal- 
seditious practices in Scotland, under a law peculiar to that kingdom, ^crB^ 
and which was more stringent than the English law on the sanio 
subject, they were sentenced to transportation for fourteen years. 

Their case was warmly espoused by the Whig party, ant! Lord 
Stanhope, in the House of Lords, moved for an address to the 
king, representing that it was the intention of tho House to proceed 
at once to examine into the circumstances of the condemnation and 
sentence, anti praying that meanwhile execution of the sentence 
might be stayed. This motion was characterised by the lord 
chancellor and other law lords as being unprecedented anti un- 
warrantable, an improper interference with the course of criminal 
justice, and a departure from the constitutional course which per 
initted persons aggrieved by a sentence themselves to petition the 
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Tlje motion was negatived on diviaion^the" 
for itA Soon afterwards, the question was 
touse of Commons, by Mr, Adam, a learned 
aeotoh advocate, who, in a most elaborate speech, attempted to 
prove the illegality of tho trials, and contended tlrnt the sentences 
imposed had been unjustifiable and excessively severe. He moved 
for various documents in support of his allegations, and also for an 
address to the long, in which he recapitulated his reasons for 
regarding the sentences as illegal and oppressive, and prayed that* 
m consideration thereof, his Majesty would be graciously pleased to 
exercise the royal prerogative of mercy on behalf of the prisoners, 
tins was opposed by the ministry, who maintained tho legality and 
propriety of the sentences, and defended the conduct of the judges. 
On division the motions were negatived by large majorities.^ 

Tn 1840 a similar case occurred. Messrs. Frost, Williams and 
Jones, having been convicted of treason, were sentenced to trails- 
portatiom It M as contended by some that the law had been strained 
against the prisoners, and that they were entitled to pardon, as an 
art of nght and justice. Accordingly on this ground, and irrespec- 
tive of any reference to the prerogative of mercy, the House of 
Commons was moved to address the crown to giant them a free 
pardon. This view was declared, on the part of the government 
to be wholly unfounded, and proof was adduced of the legality of 
the sentence; whereupon tho motion was negatived by a large 
majority.* v 5 


On December 3, 1867, the House of Commons was moved to 
address tho crown to furnish, periodically, to Parliament, copies of 
memorials for remission of penal sentences, and received at the 
Ilonie Office, and of the replies thereto ; with a view to enable 
1 a i-l,ament to judge of the operation of the criminal law, and of the 
general practice in the exercise of the prerogative of mercy The 
homo secretary {Mr. Hardy) opposed the motion, on the ground 
tmst such a return must bo necessarily partial, unfair, and a great 
impediment in the exercise of the prerogative. The motion was 
withdrawn.* But in 18fi9 Mr. Bruce (home secretary), in answer 
to a question, explained his reasons for recommending remissions 
of sentences during his tenure of office." 

On Mrneh 22, 1870, a private member introduced into the 
House of Commons a Hill to niter and amend the law in regard to 
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vision and commutation of capital sentences, 
was thrown out at its second reading.* 

On April 4, 1870, a motion, in the Mouse of Lords, for a return 
of cases of the exercise of the prerogative of mercy within the 
past three years being opposed by ministers, as contrary' to practice 
and a dangerous precedent, was withdrawn. 

On July 8, 1873, an amendment was proposed to the Supreme 
Court of Judicature Bill, to empower the crown to refer petitions 
for the remission or alteration of sentences, in cases of persons con¬ 
victed of treason or felony, to the new Court of Appeal, for 
consideration and advice : but after a short debate the motion was 
withdrawn. w 

In 1881 a return was made to an address from the House of 
Commons, of the cases since 1800 in which appeal had been made 
to the home secretary from, England and Wales, for the remission 
or commutation of capital sentences, with the result of the same.* 

On July 11, 1820, Lord John Russell moved an address to the Sir M 
king, for the liberation of Sir Manasseh Lopez, then in prison under * 
sentence of the Court of King's Bench, for bribery and corruption, 
at the suit of the House of Commons,^' The homo secretary (Lord 
Castlereagh) opposed the motion, say big that * whether the law 
should have Its execution was the peculiar prerogative of the crown, 
and the responsible servants of the crown could not be justified in 
recommending the interposition of the royal mercy upon the mere 
suggestion of that House (he spoke it with perfect respect) any 
more than upon the application of the humblest individual of the 
land. ’ a After some discussion the motion was withdrawn* Never¬ 
theless, the strong expression of feeling in the House in favour 
of Lopes, on account of bis advanced age, and the extenuating 
circumstances attending bis case, led to the mitigation of liis sen¬ 
tence, and he was shortly afterwards released, having been in cus¬ 
tody only eight months, instead of the two years for which he was 
condemned* 14 

On April 13, 1829, the Earl of Clancarty moved, in the House of Lord 
Lords, for certain documents in the case of Mr. Macdounelt, who had t ^ m of 
been sentenced to imprisonment for libel, but had been pardoned, in Tjc .i^L 
the king’s name, by the lord lieutenant of Ireland, under circum¬ 
stances which, it was currently reported, did not warrant any 
abridgment of his term of imprisonment. The papers asked for 
would explain the facts of the case. The Duke of Wellington (the 
premier) opposed the motion. lie stated that cases of this kind, 
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. tRougli not entirely exempt from the inquisition of Parliament 
ouglit to he least liable to enquiry by either House of any of the 
royal prerogatives; that, in the present Instance, no sufficient par¬ 
liamentary ground had Leon shown to warrant the House in de¬ 
parting from its £ usual practice and principles not to enquire into 
the exercise of this branch of his Majesty's prerogativeThe duke 
was followed by the lord lieutenant himself, who justified his con¬ 
duct towards Mr. Macdonnell, alleging that the matter had been 
thoroughly investigated before the royal clemency had been ex¬ 
tended to him. The motion for papers was negatived without a 
division.* 1 


Lon! ^ On August G, 1839, Lord Brougham proposed, in the House of 

rjra^rc- some resolutions respecting the administration of criminal 

solutions, justice in Ireland, more particularly in respect to the principles 
which should guide the exercise of the prerogative of mercy, and 
declaring the mode in which this prerogative ought to be ad¬ 
ministered. Notwithstanding the opposition of government, these 
resolutions were agreed to. On the following clay, Lord John 
Russell (the premier) adverted to this vote, and stated that the 
proposed practice in the mode of exercising the prerogative of mercy 
was utterly inconsistent with that which had been hitherto pursued 
by secretaries of state in their recommendations to the crown, and 
from which it would be exceedingly inconvenient to depart; and 
that it was not Ins intention to make any alteration whatever. If, 
instead of resolutions, a Rill had been passed, then of course he 
would be hound to obey the law. Meanwhile ho should consider 
himself justified in adhering to the present practice* Accordingly 
upon an enquiry being made of the ministry, at the next session, 
whether a certain commutation of sentence had taken place in con¬ 
formity with principles set forth in the aforesaid resolutions, they 
declined to give any answer. At the same time it was observed 
that, if a formal motion were made on the subject, the government 
would be prepared to discuss the question. 11 

On May 25, 1841, Mr, Buncombe proposed an address to the 
jm urn la. Queen, praying her to take into her merciful consideration the; cases 
of all persons cojifined in England and Wales for political offences - 
referring specially to those misguided men who hod been led astray 
by Chartist leaders (now undergoing sentence of banishment), and 
were suffering the penalties of the law. Viewing the object of the 
motion to be an attempt to obtain from the crown, through the 
interposition of the House of ( brumous, a remission of the sen¬ 
tence of these prisoners, Sir Robert Peel (although at the time in 
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Opposition) strenuously opposed it He urged that the considera¬ 
tion of such cases should he left ‘exclusively with the crown that 
the government, in exercising the prerogative of mercy, £ ought not 
to be influenced by any opinion which the House of Commons 
might express ' * and he asserted it to be a dangerous precedent for 
the House to f fetter the discretion and judgment of the crown by 
expressing any recommendation on such subjects/ Acting on this 
principle^ when secretary of state, he had himself resisted a motion 
for an address for the remission of the remaining term of Mr. 
Hunt's imprisonment in llcliestcr gaol ; winch was an attempt to 
induce the House to depart from that which had been its unvaried 
practice ever since the devolution, namely, that nothing but * cir¬ 
cumstances of an overwhelming nature should tempt the House to 
interfere with tins most Important prerogative/ e Lord John 
Russell (the colonial secretary) also opposed the motion, and 
pointed out the general ill effects of such an interference on the part 
of the House, although admitting that there might he exceptional 
cases. The motion for the address was negatived by the casting 
vote of the Speaker, who stated that he considered the proposed 
vote was an interference with the royal prerogative/ 

On March 10, 1846, Mr. Buncombe proposed an address to the 
Queen, that she would be graciously pleased to consider the recent 
petitions to Parliament in favour of a restoration from exile of the 
state prisoners Frost, Williams, and Jones ; but Macaulay, Sir 
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Robert Peel, Lord John Russell, and other leading statesmen, while 
admitting the abstract rigid of the House to advise as to the exer¬ 
cise of this or any other prerogative, all concurred in opposing the 
motion, ns being of a dangerous tendency, and a departure from 
the rule imposed upon themselves by the discretion of former 
Houses of Commons, of non- interference with the exercise of certain 
prerogatives, which should be left to the unfettered discretion of the 
executive government. Tim address was negatived by a large 


majority,? 

On June 30, 1864, it was moved in the House of Lords, to Ixn-tf 
resolve that, considering the extent to which agrarian outrages pre- bleu- 
vail in certain counties in Ireland, and the difficulty which exists 
ill obtaining convictions for such offences, this House is of opinion 
that the power of the lord lieutenant of Ireland to remit the whole 
or a portion of the sentences of persons convicted of such * ■ rimes 
should be exercised with greater cam and circumspection^ and this 
House observes with regret that the lord lieutenant ordered the 
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fease of certain prisoners (therein named) under sentence for an 
agrarian offence, upon grounds which appear to be insufficient. The 
motion was opposed by the government, on the ground that nothing 
should induce the House to agree to such a motion uidess it could 
be distinctly shown 6 that there had been a very gross want of dis¬ 
cretion in the administration of the prerogative of mercy, or that 
the person exercising it had been influenced by some corrupt 
motives/ h The sense of the House was evidently against the 
motion, and it was withdrawn. 

In 1838, however, a case occurred of sufficient gravity and im¬ 
portance to give rise to discussions, in both Houses of Parliament, 
as to the circumstances lindcr which the prerogative of mercy had 
been exercised, and which led to the appointment of a committee 
or enquiry by the House of Commons. A person of the name of 
Thom had been convicted of perjury, and sentenced to transporta¬ 
tion for six years. Shortly after conviction, it was discovered that 
he was insane; he was thereupon transferred to a lunatic asylum, 
where he remained four years, when he received a free pardon, and 
was discharged. 'Not long afterwards, his insanity assumed a more 
violent aspect, and he became concerned in a riot, which led to 
serious loss of life, he himself also being killed. This sad cata¬ 
strophe was brought under the notice of Parliament, and documents 
explanatory of the case were called for in both Houses. A motion 
for the appointment of a committee of enquiry into the circum¬ 
stances attending the discharge of Thom was submitted to the 
House of Commons, the mover commenting severely upon the con¬ 
duct of the secretary of state (Lord John Puissell) in exercising 
the prerogative of mercy in favour of such a dangerous character. 
His lords!iip made a satisfactory explanation, but acquiesced, on 
the part of government, in the appointment of a committee of en¬ 
quiry/ The committee reported merely tho minutes of evidence 
they had taken, which sufficed to acquit the government of any blame 
m the transaction,! and no further discussion or proceedings took 
place in the matter. 

On August 13, 18G7, Mr. Reardon moved an address to the 
Queen, that she would bo pleased to extend her most gracious pardon 
to all persons now in prison in the United Kingdom and the colonies 
fnr political offences. After a few words from Mr. Secretary Hardy, 
the motion was negatived without a division. k 

On July 19, 18/0, a member moved in the House of Commons 


<SL 


lfan£, lb v. 176, p. 489, Courtenay, see Knight Hist, of En^ 

Pari. 1838, ppi4662, 6117, v. S pp. 472-417, 

*$,« „ _ Hans. 1), y. 189, p. 1615. JL 


f urn. Pap. 1837-8. v. 23, p, 853. v, 222, p" 1759/ 
I H or career of Thom alias Sir Wm. 



IN pardoning offenders. 


ogo 


an address should bo presented to her Majesty that she would 
he pleased to grant a free pardon to Richard Fenneliy, who had 
been convicted of bribery at an election, and had been refused a 
certificate of indemnity by the election commissioners. After a 
defence of the sentence by the attorney-general and home secretary, 
the motion wfis negatived on a division. 

On August 1, 1870, and on July 20, 1ST 7, Mr. 0 Connor Power 
moved resolutions in favour of pardoning certain persons who are 
and have been for many years undergoing punishment for ofiences 
arisitt" out of insurrectionary movements in Ire and, but after 
debate the motions were negatived. The form of tbs motion being 
for a resolution, and not for an address to the crown was objected 
t 0 by lead in" members as unconstitutional. Nevertheless, the ob¬ 
jection was °not pressed, and the motion was negatived on its 

'““in' January 1882, the home‘secretary (Sir W. IHreourt), m 
reolv to a petition from Oxford University for the release of the 
Rev^ Mr Green stated that he had been advised by the law odious 
of the crown ‘ that the powers oE the crown to d” 

from custody would not be rightfully, or even constituUonally. exer 
cis^d in the case of a person imprisoned for contempt Ot court, 
committed by persistent disobedience to the lawful comman o 
competent tribunal/ _ __ __ 
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CHAPTER m 


ROYAL PREROGATIVE IN 31 ATI’EES OF JUSTICE* 


The next prerogative which claims our attention is that 
which appertains to the king as the fountain of justice, B 
and general conservator of the peace of the realm. 

So far as the maintenance of the public peace is 
concerned, the appointment and jurisdiction of officers 
to preserve the same are principally regulated by sta¬ 
tutes, which are administered under the general super¬ 
vision and responsibility of the home secretary . 11 

VRy the fountain of justice, the law does not mean 
the author or original, but only the distributor. Justice 
is not derived from the king, as from his free gift, but 
he is the steward of the public, to dispense it to whom 
it is due. He is not the spring, but the reservoir, from 
whence right and equity are conducted by a thousand 
channels to every individual/ Though justice flows 
from the long as its fountain, he cannot administer it 
personally, or authorise any deviation from the laws * 0 
It is an undoubted prerogative of the crown to erect 
courts of judicature; nevertheless, the crown alone 
cannot erect a court, or enable it to proceed, otherwise 
than according to the common law. Thus the co¬ 
operation of Parliament is indispensable to enable the 
crown to erect a court of civil law, a court of equity, or 
a new court with a new jurisdiction/* Moreover, the 
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attending the administration of justice must 
necessarily be defrayed out of moneys which have been 
voted by Parliament* When any new courts of justice 
are required, it is usual to establish them by statute, so 
that Parliament, having concurred with the crown as 
to the necessity for the same, is morally bound to 
appropriate the needful supplies for their establishment 
and support, 6 

Tlie great function of Parliament has been declared 
to be 4 the maintenance of the law and the redress of 
grievances/ * Thus it is 4 one of them principal duties 
and functions to be observant of the courts oi justice, 
and to take due care that none of them, from the 
lowest to the highest, shall pursue new courses un¬ 
known to the laws and constitution ol this kingdom, or 
to equity, sound legal policy, or substantial justice. K 
By the theory of our constitution, those to whom the 
administration of justice is entrusted are not respon¬ 
sible to Parliament, except for actual misconduct in 
office. Otherwise, they occupy a position of complete 
independence; and necessarily so, for they are bound 
to administer the law without fear or favour, and it 
may become their duty to pronounce judgments, and to 
take proceedings, of which the House of Commons 
itself may disapproved The express power which is 
given to the two Houses of Parliament by the Acts 
12 & 13 Will, III. c. 2, and 1 Geo. ELL c, 23, to address proceed- 
the crown for the removal of judges from office, who 
are otherwise declared to be irremovable, is indicative judges, 
of the duty that devolves upon Parliament to watch the 
course of the administration of justice, 1 And Pari i a- 
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ent f has not only the right to address the crown 
the removal of a particular judge, but, in cases of mis¬ 
conduct, it has the right of exercising a superintending 
control over the manner in which they discharge their 
duties, and to institute enquiries relative thereto, 1 j 
1 The judges of the land act under responsibility; and 
any misconduct of which they may be guilty may be 
enquired into, and animadverted upon, by either House 
of Parliament. 5 Such enquiries ordinarily begin, by 
questions addressed in either House to members of the 
administration, fur information in regard to the matter 
of complaint.* 

Put in the discharge of these high inquisitorial 
functions. Parliament has prescribed for itself certain 
constitutional rules and limitations, to prevent undue 
encroachment upon the independence of the judicial 
office, which is in itself one of the main bulwarks of 
English liberty. And it devolves upon the advisers of 
the crown, as those who are peculiarly responsible for 
preserving the purity of justice inviolate, to be fore¬ 
most in vindicating the independence of the judges by 
whomsoever it may be assailed, and in guarding against 
the intrusion of party influences in any proceedings of 
Parliament in matters affecting the administration of 
the law, 1 


J Huns. D. v, 07, p. 1006. See 
discussions m Parliament in regard 
to the fitness of Ch. Just, Lefroy to 
continue to preside over Court- of 
Q. B. in I rebind, when over ninety 
years of ago. (I&, v. 182, p. 1629 j 
v, 183, pp. 3-53, 778.) IIis lordship 
resigned liia seat on the bench very 
booh afterwards, when the Derby 
administration took office, ( 7b . v. 
184, p, 835.) 

k Ld. Chan. Campbell, UanK, II. 
v. 1.63, p, 824. A moa, Fifty Years 
Eng, Const* p, 443. See dEctssions 
in if, of Cb nn certain expressions 
iL'sod in public by Irish judges (Mir, 
Pad. I833,pp. 3926-3027, and liana, 

■ Tt, Ci<iT« 


3671.) Enquiry reaped in^ the lan¬ 
guage and demeanour of a Vice-Glum, 
in open court. (Ilans, lb v, 172, p. 
87!,) Enquiry respecting the undue 
severity of certain sentences passed 
by tba Dy. Asst. Judge of 1 ho 
Middlesex Sessions, (lb, v, 176, p. 
106!.) Enq uiry reaped ins th a grea t 
inequality of sentences frequently 
pnssud at assizes ou criminals. ( Jb , 
v. 198, pp. 1373,1530). Debate upon 
an alleged improper exercise of the 
power of judges to punish for con¬ 
tempt of court. ( lb , v. 224, p. 1743, 
IIk v. 226, p. 675.) 

1 Ilntis* U. v. 215, p. 1297. L. T. 
v. 53, p, 58, JV,^ v, 2, 
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wmm this principle, it is inexpedient for ministers ° 
lb sanction the reception by Parliament ol motions or charges 
petitions complaining of the judges, unless under cir- J u ;^' 
cumstances which would justify enquiry into the matter 
of complaint, and where there is tibondjide intention of 
proceeding thereon * 111 A.nd it is the invariable practice 
of Parliament never to entertain criminative charges 


against anyone, except upon the ground of some dis¬ 
tinct and definite basis. The charges preferred should 
be submitted to the consideration of the House in 
writing, whether it he intended to proceed by impeach¬ 
ment, by address for removal from office, or by com¬ 
mit tee, to enquire into the alleged misconduct, in order 
to afford full and sufficient opportunity for the person 
complained of to meet the accusations against him, 11 
It is also highly irregular to bring into discussion, in 
either House of Parliament, any matters, whether they 
relate to civil or criminal cases, which are undergoing 


judicial investigation, or are about to be submitted to 
courts of law; as it leads to the imputation of a desire 
to interfere with the ordinary course of justice. 0 This 
observation applies with additional force to the House 
of Lords, winch, being itself the highest court of judi¬ 
cature, should carefully refrain from prematurely and 
prejudicially discussing the merits of a case that has 
been assigned, by law, to the consideration of another 
tribunal, 15 If, upon grounds of public policy, it should 


111 Disraeli * llans. P* v*223, p. 463. 
A tty .-Gen* Bagtigplay, IS, v. 225,, 
p. 00. iWj v. 2* 

n Oasit of the Bishop of Bat h and 
\YAh, 1852. Ujuis. D. v. 1 22, pp, 
4 do, C3 3, 948-D53. Case of Oh. Jusi. 
Moiiahnn. 1 Tails. D, v. 163, pp. 
823, 8:>8, 084 ; and again, Ih+ v. 178, 
p . 100. Sue Mr, Wyiro’a otarvo- 
tions b Pari. D. N.S.‘v. 13. p< 12W* 
Kpt* Sal. Gumtir'* on Corrupt Prae- 
Stee, Com* p Ap . 1870, v, 0, p. 17. 

° Mirl of Pari 1831, pp, 2S0 t 


533, Hails. D. v* 104 t p. 56(1; v. 
165., p. 13o; w 100, p. 10O, Ckse 
of the semira of the Ale vondm, lb. 
V- 170 t p. 700; lb. v. 208, p, 433; v. 
213, jj. 852. Uai-lianss r.t cannot con- 
pt it ut tonally entertain matter* which 
come within tho province pf a jury 
to determine, IVvt, and Pm, N. P. 
O. 3, p, 500, iv Hans. IX v* 208, 
PP- P8S, 1800. 

11 Mil. of Pari, 1831, p, 523; 
1S3L 2, j>. U61. 
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be expedient to institute a debate on a question of this 
kind ; (he House should nevertheless refrain from ask¬ 
ing /Pr papers to be laid before them, in any case that 
is. waiting for trial or undergoing judicial investigation. q 

Furthermore, it is not customary to commimieato to 
Parliament - the oviicud^ {ultlucdtl in l.jials befoiC tllO 


Conduct 
of judges 
liot to be 
1 i glibly 
impugned. 


tntcrfyr- 
ence with 
prosecu¬ 
tions. 


0J'{I iiui£y legal tribunals', unless some special reasons 
should justify the calling in question of any portion of 
their proceedings. 1 1 

Complaints to Parliament in respect to the conduct 
of the judiciary, or the decisions of courts of justice, 
should not b^ lightly entertained. ‘ If there is a failure 

in the administration of justice, from whatever cause, 
affecting any judge, both Houses of Parliament may 
address the crown, to remove that judge from office/ 4 
But 4 nothing could be more injurious to the administra¬ 
tion of justice than that the House of Commons should 
take upon itself the duties of a court of review of the 
proceedings of an ordinary court of law ; ’ or of the 
decisions of a competent legal tribunal,—or, that it 
should Hamper with the question whether the judges 
are on this or that particular assailable, 1 and endeavour 
4 to inflict upon them a minor punishment H by subjecting 
their official conduct to hostile criticism. Parliament 
should abstain from all interference with the judiciary, 
except in cases ‘of such gross perversion of the law, either 
by intention, corruption, or incapacity, as make it neces¬ 
sary for the House to exercise the power vested in it of 
advising the crown for the removal of the judge/ n The 
proper proceedings in such a case are explained in a 


^ Case of the eo-e&lled 1 Gon- 
IbdeiiUu Rams-* Hans. L>. v. 173, 
p, 005, 

F Eurl Derby- Hnns. D. v, 187, 
p, 308. Of m of Fnlford and Well- 
stead. lb. V. 188, p* 1147; lb. v. 
ms, \\ 420, 

' gir Q. Grey, B. v< 1*3. p.,-793. 

1 Mr. OMitone, Sans, D. v. 209, 


p, 757 ; lb. Vi m-i, J>. 580 ; v. 226 , 
p, 301 ; v. 22H, p. 965 ; v. 234, p. 
15GS. 

11 Ld, Palmer stem, Hans, IK v, 
140, p, 1503 ; Sir U. Peels sneer lies 
in me cast* of Baron Hniitb, Mir, ef 
Furl 1834, [>]>, l!V> 312; and debate 
on Dr. Kenealys motion in regard to 
trial of Queen v. Citstro, 
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-JEj^r of the second volume of this treatise. In like 
■ in^ner the government should not be called upon to 
make a representatiefi to the lord chancellor in respect 
to decisions or conduct of magistrates, unless they are 
satisfied that a case lias been made out to justify such a 

proceeding^ 

By the Act 20 Viet. c. 20, § 9, considered 111 Corrupt 
connection 171111 the Act 31 & 32 Yict. c» 125, § 16, f ractiocs 
it is understood that the duty of considering a 
report from the judge who has tried a controverted 
election, or from a royal commission, wherein certain 
persons are charged with bribery, treating, or other 
corrupt practices, is assigned to the attorney;general, 
who is empowered, at his discretion and on his own 
responsibility, to institute the necessary proceedings 
against the offending par ties.' w In proceedings in cases 
of bribery and other misconduct arising out of parlia¬ 
mentary elections, it had been usual heretofore for the 
House of Commons to take the initiative, and to order 
the attorney-general to prosecute offenders ; s but since 
the passing of the Acts the initiative has been left to the 
attorney-general. 7 When that officer is about to insti¬ 
tute a prosecution against individuals for offences against and otto 
the purity of election, under the statute, the House is at ’Utenni'A 
liberty to interpose with an address to the crown, praying 
that such a prosecution may be relinquished*" But under 
other circumstances, as where there is ground for believ¬ 
ing— whether from public notoriety or from investiga¬ 
tions of parliamentary committees—that indictable 
offences have been committed, the initiative in criminal 


r ftps, IX V, 2] Cj p, 1497, and 

* Scn Hans. TX v , 171, p, 1048; 
1\L v. 133, Jb 1400 ; v. 193, p. 1710 ; 
v. 214, p. 1041, 

- gee tho prindples which governed 
the House in ordering such prosecu¬ 
tion % explained bv Mr. WynJX ' v ' 


Mir. of Pari, 1841, pp, 2277^262; 
lions. IX v. 03, pp, 819-843 ; v. 120, 
p. 10$]. Com. Jour. v. SO, p. 779. 

> A tty.-Gen., Hon-. 13. v, £12, pp, 
1628, 1635, 1810. But in regard to 
motions for on address fertile ifisue of 
commissions of enquiry 5 see pest, v. 
r Umm. D. v. 15S, pp. 1752 -1700. 
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proceedings should he left to the executive government 
And the House should not interfere upt-h their discretion, 
except in very extreme cases . 11 This ride applies with 
uqmij j-orco to all eases wherein the attorney-general is 
called upon to exercise (post-judicial functions,” Foi the 
House has no right ‘ to constitute itself into a court of 
appeal from any description of judicial authority,’ or to 
interfere, by resolution, with the course of judicial pro¬ 
ceedings; even in matters arising out of parliamentary 
elections” Otherwise, it would be impossible to avoid 
the suspicion that the ad ministration <*f justice had 
been encroached upon for political purposes. 

Parliament, however, lias a right to demand full 
information upon all matters affecting the administration 
of justice, including the appointment of magistrates 
and other judicial officers; and papers on this subject, 
when moved for, are usually granted as a matter of 
course: unless the application should involve an irre¬ 
gular and unconstitutional interference with the ordinary 
course of law, or is for information which it would be 
prejudicial to the public service to supply . 4 

But it is not the practice of either House of Parlia¬ 
ment, as a general rule, to ask for copies of legal 
opinions given by the law officers of the crown to the 
executive government (or furnished to a public cor¬ 
poration 0 ), or cases submitted to the law officers for 
their opinion/ nor is it customary for government to 
communicate them to Parliament should they be applied 


* .Sec May, Pari- Pt™* 1883 ’ 
p t 728. Case or Directors, &c., r >J 
the West Hartlepool Harbour and 

Railway Hans- l \- y 17, 'PP* 

1294 - 1302 ; and sec debate.-i aft to 
the mode of corn! uctir i p th e pros* ■ <*. 1 1- 
tion in tU case of Ovcrend T 

Gurney & Co,, i&. 107, pp, 8m 

OV K *1 QA 


* Ik V. 358, p. 1752 ; v. 169, pp. 
Mo. 201; v. 234, p. 581. 

^ Mir, or Pari 1837, p. 

Hane. 1>* v, 166, pp, 372, 543 ; Ik 
Y . 232, p. 1068; v. 234, p. MKl 

* Hums, I), v. 102, p. 1 160. 

1 Rep. Com. Thames Embankment , 
Coma. Pap. 1871, v. 12, p. 415. 
]Iam. D. v. 233, p. 1365* 
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similar doctrine was laid down in Lower Canada, _ —— 
nfipears by the reply of Ids Excellency Governor 
Gosford to an address of the House of Assembly, 0« 
December 1 . 1 , 183?, for copies of legal opinions, wherein 
lie states that such communications were ‘ confidential,’ 
and, ‘ except in |joculi;u -r cases, should be held sacred. 

They are considered as confidential. 1 ' 


But it is not even usual fof n minister to sthti! to the House tllG 
substance of an opinion given by the crown law officers ; though 
this may 1m done at tho discretion of the government, 1 But on 
jMay 9, 1867, Earl Derby (the premier) read to the House of Lords 
the opinion given by the then law officers of the crown , in 1856, 
and the opinion given by Hie law officers of Hie crown under his 
own administration, in 1SGG>—for the guidance of the government 
in regard to the legal right of prohibiting the holding of public 
meetings, or of pro venting the gathering together of large assem¬ 
blies of people (not behaving in a disorderly manner) in the metro¬ 
politan parks. He read these opinions to justify the proceedings 
of government in attempting to prevent the holding of political 
meetings in Hyde Park. Earl Russell declared this to he 1 n most 
unusual course, and one which may bo productive of injury at a 
future timed J 

On August 28, 1866, Sir C. Darling, ex-governor of Victoria, 
applied to the colonial secretary for copies of opinions of the crown 
law officers, in reference io tho alleged illegality of some of his pro¬ 
ceedings as governor of that colony, with a view to his own defence 
and justification. In reply, he was informed that consistently with 
the practice of the public service lio could not be furnished with 
* copies of the opinions given to the secretary of state by the 
Crown lawyers in their capacity of tho confidential advisers of tins 
government/ k 


The like rule applies with respect to communications 
between law officers of the crown concerning; particular 


* Mir. Paid. 1830, pp- 387, 1877 
_} S7 0 ; t84 0. p. 2 E 20, I j tms. I > 
v. 74, p. oOS; Ih. v, 10 b p. 542; 
Lh v. 169, pp. (328 1603; Ih, v. 
208, v, KUO ; v, p. 493. 

h Huns. D. v. 20 b ]>■ 1853; v. 
231, p. 257. Under prculittr irircum- 
opiumne have been presented 
to Parliament, the law officer him- 
fitflf acquiescing therein. Mir. Pari. 
VOL. I. 


1831, p. 2111 i Hans. D. v 184 
p + 4D. 

1 Hans. D. v. \7'2 t pp, 250, 434; 
U, v. 104, pp. 621 1 82*, 831. 

1 U&ns, IX v. 187, pp. 220, 228 ; 
also stifl p. 385. 

_ k Con-os p. ret. to recall of the Into 
Gov, pf Victoria, Com. Bap. ItitiT, 
v- 49 , p. GUO. 

r p 
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trials; or the judge’s notes taken at a trial j 1 or 
coroner's notes * which, as they partake of a judicial 
character, can only he produced with the consent, of 
the officer himself m Opinions given by judges to the 
government on a Bill pending in Parliament ought not 
to be produced for the purpose of influencing the House 
in its legislative capacity, or to form the groundwork 
of legislative enactment 11 

By ancient usage, the sovereign, as well as the House 
of Lords, whether acting in their judicial or in their 
legislative capacity, have a right to require the opinions 
of the judges of England upon abstract questions of 
law, upon which correct advice is deemed to be 
necessary. 0 

The duty of Parliament in reference to abuses which 
may occur in the administration of justice, will receive 
further illustration from the following precedents. 

On July lL 1828^ Mr. Hume presented to the House of Com- 
iDons a petition complaining of abuses in the Prerogative Court, and 
especially of the misconduct and malversation in office of the pre¬ 
siding judge. He went into a detailed account of the alleged abuses, 
and concluded by remarking that it was doubtful whether the 
government should not themselves institute an enquiry therein. In 
preference to an investigation by a committee of the House. During 
the debate which ensued, it was shown that the charges in the 
petition were destitute of foundation, whereupon the motion that 
the petition do lie on the table was negativedJ On the following 
day, upon motion of Mr* Hume, a return of the amount of fees 
allowed and received in this court, during certain peri ode, was 
ordered, with a view to determine the existence of certain of the 
abuses attributed to the officers of the court, i 

On June 27, 1833, a petition was presented to the House of 
Commons from the inhabitants of two villages near bond on, com- 


1 Mir. Pari. 1830, pp. 527, 1667- 
1088 . In another ease, however, 
copies of ‘judges notes’ were or¬ 
dered, lb* 1884, p. 1243. But see 
Haas, II v. 171 , p. 809 ; v, 380 ,, p. 
904; v. 200, p. lA 
™ Mir. Pari 1841, p. 2207. 
n lb. 1838, p* 2660. 

0 See historical notes and piece- 


dents in the opinion of the Supreme 
Court judges of Massachusetts, given 
to the Legislature on money bills in 
1878 (Pu|, Docta* 3870); and for 
later precedents, &co Denison and 
Scott, Lords Practice on Appeals, 

pp. 10-2(1 

* I//. 1828, pp. 2584-2597. 

* lb. p* 2823. 




tico. The petition was referred to a select committee, which on 
August 6 reported to the House three resolutions, declaring that 
the conduct of a certain policeman named Popay had been deserv¬ 
ing of * most grave and decided censure ; ’ also, ‘solemnly deprecating 
any approach to the employment of spies, in the ordinary accepta¬ 
tion of the term, as n practice most abhorrent to the feelings of the 
people, and most alien to the spirit of the constitution/ Whereupon 
Popav, who had been heard, by counsel, before tlic select committee 
in his own defence, was dismissed from the service.* 

On June 12, 1808, a motion was made in the House of Commons 
for the appointment of a select committee to enquire into the causes 
of the dismissal of Police-Sergeant Stone from the force ■ but after 
debate, wherein this dismissal was explained and justified, the motion 
was with drawn,® 

On February 13, 1834, Mr. Daniel O Cormell brought before the Baron 
House of Commons a complaint against Sir William Smith, one of >1D1 1 
the barons of the Court of Exchequer in Ireland, for 1 neglect of 
duty as a judge, and for the introduction of political topics in his 
charges to grand juries/ In proof of these accusations, ho quoted 
from various returns on the table of the Mouse, and from certain 
of the judged charges ; and concluded by moving that a select 
committee be appointed to enquire into the conduct of Mr, Baron 
Smith in respect to these accusations, which was agreed to. 1 On 
February 21, however, it was represented to the House that a prtmd 
facie case, sufficient to justify the removal of Baron Smith from the 
bench, by a proceeding under the statute, bad not bequ made out; 
and that Parliament had no constitutional right to institute an 
enquiry into the conduct of a judge with any other view than that 
of addressing the crown, under the provisions of the statute tor his 
removal ; else * would the independence of the judicial bench be a 
mockery, and the Act of 1 Geo, HI* no better than waste paper. 

It was accordingly moved, that the order for the appointment of the 
committee be discharged ‘ which, after a long debate, was concurred 
in by the House. 

On March 23, 1841, l ord Mahon submitted to the House of Hulk 
Commons a resolution, ' That in the opinion of this House the large Syrian. 
increase in the namin'r of convicts to be permanently confined in 
the hulks of Great Britain, although sentenced io transportation, in 


- Com. Jour. 1833, pp, 537, OH. v. 232, p, 820; v + 104, p. 1840. 

Com. Fap. 1833, v, 13, y. 401. May, 1 Mir, Park 1831, p. 123* 

Const. Hist, v, 2. p. 202. u lb. y. 30-1; and see LdL Chelm* 

* Thins. I>. v, 102, yp. 1478-1483, ford’s observation m liana, D, v. 
And see case of Const. M Money, lb. 182, p. 1638, 
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pursuance of the minute o£ the secretary of state for the Home 
Department, dated January % 1839 [which declared, that convicts 
sentenced to seven years’ transposition shall be, as far as practic¬ 
able, employed in the hulks and dockyards at home and at Ber¬ 
muda], is highly inexpedient/ This resolution was chiefly intended 
to restrain an ( undue intension of the prerogative of the crown, 
which nevertheless was exercised in accordance with the letter of 
the law. The secretary of state was by law empowered, at his dis¬ 
cretion, to retain in confinement at home any persons who might be 
sentenced to transportation. But this authority had been con¬ 
fessedly granted for the purpose of enabling the secretary.to‘dis¬ 
tinguish between particular cases ; that in eases of early youth, or 
extreme old age, or any other special cirauinstances, he might infiict 
imprisonment at home upon those to whose offences the lav bad 
affixed the punishment of transportation/ v Moreover, the hulk 
system, as a mode of secondary punishment, had proved injurious 
to the criminal, and had been expressly Condemned by a committee 
of the House of Lords in 1835, With a view to prevent an undue 
extension of the hulk system, Lord Mahon asked the House to 
adopt the above resolution. In reply, Lord John Russell (colonial 
secretary) admitted that the hulk system was objectionable, but did 
not think it advisable that the House should come to any resolution 
03 i the subject; he therefore moved the previous question. After a 
debate Lord Mahon determined to press his motion, when it was 
carried, against the government, by a majority of twenty-one * A 
month afterwards. Lord John Russell intimated that it was the 
intention of government to continue, to a limited extent, the trans¬ 
portation of criminals ; and to establish penitentiaries for criminals 
retained in this country, instead of sending them to the hulks, 1 It 
was subsequently stated, in the House of Lords, that the hulk system 
had been abandoned, in consequence of the foregoing resolution,' 

On A lav II, 1813, Mr, Buncombe presented to the House of 
Commons a petition from W. Jones, a prisoner in the Leicester 
countv gaol, complaining of the conduct of Huron Gurney, during 
his trial before that judge, on a charge of sedition, vherely Jones 
alleged that he had been deprived of an opportunity of vindicating 
hi/innocence to tl.e jury. In such a case the law afforded no 


- Mir. Pari. 1841, P- 

• lh, P . 982, 

• lb. 1641, p. 128G. 

1 TTiin- I). v. 1 fit),p, *50; aiuUcc 

a dcliate in the n. nf G-on Mureh .1 

1 Ott oil Transportation end 1 emu 
Servitude, % the closing, in 1867, 
of Western Australia again?fc any 
more convicts, toeport&tiqn, m re¬ 


spect of all but military convicts, 
has been brought to an end. Eras> 
Mag. v. 7ffi p- GO I j I Ians- I k v. 194, 
n F Penal servitude/ either at 

home or abroad, has t>een substituted 
by law for transportation- Stephen, 
jfkt\ Grim. Law, 1883, v* 1, p* 
-182- 




IX TEE ADMINISTRATION OF JUSTICE. 


-iWly, and an application to the crown for a remission of the 
had been unsuccessful. Wherefore Mr. JJtmcombe moved 
'that an address be presented to her Majesty, to bo pleased to take 
this case into her merciful consideration. In reply, the home 
secretary (Sir James Graham) showed that there was no sufficient 
ground for impugning the conduct of the judge, and that it was 
inexpedient for the House to advise the crown m regain o le 
exercise of its prerogative of mercy, ‘ unless circumstances strongly 
warranted the adoption of £u ch it course. -After some further 
debate tlie motion was withdrawn.* 

On February 28, 18DG ? a motion was made m the House ot 
Commons for a copy of a judgment recently delivered in an Irish 
court of law, and papers showing further proceedings consequent 
thereupon. The mover alleged that the judge had manifested in¬ 
capacity at this trial, which had led to grievous consequences to the 
parties^ interested therein. In reply, Lord Palmerston denied that 
there hud been any abuse in the administration of the law in this 
case, which could justify interference on the part of Parliament. 
Ho stated that the judgment complained of had been confirmed by 
a superior court, and 1 was at this moment the subject of a judicial 
proceeding pending in the highest court of appeal* The question 
was negatived, without a division* 1 

The point involved in the preceding case had already been de¬ 
cided by the House of Commons in the case of the Deades, in 1 SSL 
Those parties had. a grievance against a magistrate, winch had been 
submitted to the examination of a court of law. The decision of 
the court was adverse to the Deaoles ; whereupon they petitioned 
the House of Commons for the appointment of a committee to in¬ 
vestigate their complaint. Although both parties were desirous of 
a parliamentary enquiry, the House refused to grant the committee, 
on the ground that it was not according to usage to enquire into 
n matter which had already undergone judicial examination, and 



Irish 

judge. 


The 
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could be submitted, on appeal, to a higher court* 11 

On May 6, 1811, a motion was made in tho House of Lords to Irish 
condemn the appointment of a certain person to the office of stipen- 
diary magistrate in Ireland, on account of his having published 
in tempera to anti extreme opinions upon public political questions* 

This motion was regarded as a censure upon the lord lieutenant, 
for having made this appointment, and upon the imperial gov eminent 
for having acquiesced therein. But the charge of unfitness for office 


■ HauB. D. v* 09, pp. 18SJ-2Q6. motion on March 16, 1832, for a 
a lh. Case of Talbot i\ Talbot, committee to enquire intotho loss of 
Huh’. D. v. 140, pp. 1661-1601. life a( the Manchester riots, in I8lpj 
•* Mir. Pari* liSal, pp« 2213, 23 !J, which, ibr a similar riueon, was op- 
24+53 j see ako delate on Mi. ilum * posed by government, and negatived. 
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division. 


§L 

Jmuta 


On July 1G| 1844, a motion was made, in the House of Lords, for 
copies of memorials addressed to the Irish government, recommending 
the restorambn of Mr. Alexander O’Driscoll to the commission of the 


peace, who had been dismissed therefrom on account of violent and 
unbecoming conduct, and yet, within six months afterwards, had 
been reinstated. At first, the government opposed this motion, 
defending the right of the Irish lord chancellor to act as lie had 
done in this case; but on hearing the facts elicited in debate, in 
proof of Mr, O’Dri&coll’s unfitness for office, acquiesced in the motion 
for papers. No further proceedings, however, took place in the 
House of Lords, m reference to this appointment; but oil July 23, a 
motion was made in the House of Commons, for an address to her 


Majesty, praying for the removal of Mr. O’Driscoll from the Com¬ 
mission of the Peace, In reply, the government admitted that this 
subject * was a very proper one for the House to consider ; 7 and that 
* there might bo ci re urn stances in which it would be the duty of the 
House to address her Majesty to remove a magistrate from the Com¬ 
mission of the Peace/ but the Irish secretary said, * lie thought that 
when a member called upon the House thus to interfere with the 
prerogative of the crown, exercised by its highest law officer, he 
ought to be prepared to show that the power had been exercised 
either corruptly or mischievously/ After some further debate, the 
motion was negatived. 0 Having soon afterwards again misconducted 
himself, further enquiry was instituted by the Lord Chancellor of 
Ireland into Mr. 0'Driscoll’s conduct, which led to his final dismissal 
from the magistracy. 4 

In 1861, a ease occurred In reference to an Irish magistrate, 
which gave rise to much discussion out of the walls of Parliament, 
and which strikingly exemplifies the limits of parliamentary inter¬ 
ference in matters affecting legal rights. Mr. Adair, an Irish land¬ 
lord, and a magistrate for the county of Donegal, evicted a number 
of tenants from his estate, in punishment for the murder of his 
steward, being unable to discover the perpetrator of the deed. Ihe 
attention of the Irish gov ernment having been directed to this high- 


• Ham I), v. 76, pp. 1810-1826. 

0 3h. V. ( 60, pp. m, 857, 1106. 
See also discussion in H. ofC. Feb. 
£5, 1845, on motion for papers 
respecting dismissal uf Ld. Lucan 
from the Commission of the Peace, 
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t oyorament defended the conduct of 


Hie Irish authorities, hut agreed to 
Ike production of the papers, that the 
facts might he fullv known. Hee 
correspondence relative to dismissal 
of jvj v. Havens from Commission of 
the Peace, Com. Pap. 1802, v. 44, p. 
847. Alio case of Mr. Madden, 
Hans, D, v. 200, p. 908. Also .case 
of three Irish magistrates, Zb, v. 230, 
p. 400. 
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proceeding, a correspondence ensued with Air. Adair, inj 
^ defended"*the course he had pursued, in the Interests of life 1 
property, denying that lie had done anything that could not be 
justified. The government remonstrated with him for what lie had 
done, but admitted that he had not transgressed the limits of the 
law, or exceeded his rights as a landlord* The case excited a strong 
feeling of indignation"throughout Ireland, and great, sympathy for 
the suffering tenantry. During the progress of these events, the 
attention of the House of Commons was called to the subject, on two 
occasions, by enquiries of the ministry as to whether they were cog¬ 
nizant of what had occurred, and whether they intended to recom¬ 


mend the removal of Mr. Adair from the Commission of the Peace. 
To this the government replied, that while they had not hesitated to 
express to Air. Adair their disapproval of his conduct, they did not 
feel justified in removing him from the magistracy, as he had not 
exceeded his legal rights.* Not satisfied with this explanation, a 
motion was made on June 24, in the House of Commons, for an 
address to the Queen, for an enquiry into the conduct of Air. Adair, 
in reference to these transactions, £ with a view to consider whether 
it is fitting ho should continue to hold her Alajesty’s commission. 
The government opposed the motion (waiving the ‘ technical plea 
that it was beyond the province of the House *) on the ground that 
nothing had occurred which would justify the exercise of the prero¬ 
gative in the dismissal of Air. Adair from the magistracy } and the 
question was negatived. f A few days afterwards another member 
moved to resolve e that it is expedient that a full and efficient enquiry 
should be instituted into all the circumstances attending these trans¬ 
actions.’ Lord Palmerston, however, while admitting that it was 
right to discuss the matter, in order to elicit the opinions of the 
House upon the case, resisted the motion, as being an attempt to 
induce the House to exercise its powers in a manner not justified by 
constitutional principles, lie asserted that * it would be a most 
dangerous and outrageous abuse of the power of the House if It 
interfered with the private transactions of any individuals, within 
the limits of their legal rights. If they have done anything beyond 
the limits of the law } if, from any motives whatever, they may have 
exceeded their power, the law itself will correct the evil. But it is 
not necessary for this House to interfere unless the government has 
had a duty to perform, and has neglected to perform it. J s Gi 
* division, the motion was negatived by a large majority. Undeterred 
by this defeat, the general question was soon afterwords revived, in 
a different shape. On July 5, it was moved that a committee be 
appointed to enquire into the causes and circumstances of certain 
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ictions which had lately taken place in another part of Iveta: 
These evictions, unlike those at Derryveagh, had not resulted from a 
suspicion of Bibbonistn, but were apparently owing to religious dis¬ 
sensions; it being alleged, on the one hand, that they had all occurred 
because the tenants refused to send their children to the Protestant 
schools, while by others this statement was denied upon oath. The 
chief secretary for Ireland opposed the motion, on general principles, 
without entering into particulars concerning it. He remarked that 
every argument that had been urgotl against the interference of the 
House in the Derry veagh case, was still more applicable to the pre¬ 
sent. t Such an enquiry would be wholly without profit; it would 
not tend to elevate the character of the House ; but it would make 
the House for the first time usurp the functions of the tribunals in 
a way that had undoubtedly never been, done before. The powers of 
this House arc without limit; but they aref limited by our own sense 
of discretion, and guided by the precedents of former generations, 
and 1 believe that no precedent can he produced of the House tat ring 
acted in a manner so contrary to its functions, and so inconsistent 
with its prudence. 1 Whereupon, without further debate, the question 
was negatived. 11 

On June 20, 1862, a motion was made in the House of Commons 
for the appointment of a committee to enquire into certain irregu¬ 
larities concerning jurors at the last assizes at Tyrone. The govern¬ 
ment admitted that the conduct of the high she ri if had been blainable, 
but did not think that a sufficient case had been made out to justify 
the proposed enquiry. The question was accordingly negatived. 

On April 9, 1 SjJD, a similar enquiry—concerning a jury panel in 
fch' - county of Monaghan, which had been quashed Oil the ground that 
it had been partially and improperly arranged by the sheriff—-was 
made in the House of Commons; but on a satisfactory reply being 
gi.yeti by the Irish attorney "general the matter was dropped. 1 

On June In, I860, it was moved to resolve, that the treatment of 
prisoners in the Limerick gaol, under the Habeas Corpus Suspension 
(Ireland) Act, has been unnecessarily severe and unconstitutional; 
and that it is the duty of the government to prevent the continuance 
of the same. After explanations offered by the chief secretary for 
Ireland, which were deemed satisfactory by the House, the motion 
was withdrawn,J 

On March 14, 1S70, it. was moved in the House of Commons to 
resolve, that, in the opinion of this House, the conduct of the govern¬ 
in' r r:t m the dismissal of Captain Coote front the shrievalty of the 
county of Monaghan, and the appointment of his successor, has been 
unconstitutional, and calculated to impede the due performance of 
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duty. But after a long debate, the motion was negatived on 


»43p 

d on Prece¬ 


dents. 


On May 30, 1870, enquiry was made in the House of Commons 
in regard to the continuance for nine months of a vacancy in the 
office of Lord Justice of Appeal ; the delay in filling up which was 
explained and justified by the attorney-general. 11 

On March 8 1872) a debate arose in the House of Commons on a 
motion complainin'* of the appointment of a county-court judge in 
Wales,who was unable to speak Welsh. The motion was withdrawn. 

But on March 11 the House resolved that it was desirable that such Kec-:'g$ary 
judges should be able to speak and understand Welsh, whenever that 
language was generally spoken in their district. Subsequently, on 
June 2G, 1874, a member again called the attention of the House to 
the practice of appointing to the office of county court judge per¬ 
sons unacquainted with the Welsh language. The home secretary 
undertook that this special qualification should be borne in mind, in 
future appointments. 1 

Oii April 10, 1877, the House of Commons resolved, not with- Lord 
standing the opposition, on technical grounds, of the chancellor of CouLmue* 
the exchequer, to appoint a select committee to enquire and report 
upon the petition of the grandson and legatee of the late Lord 
Cochrane, afterwards Lord Dundonald, who in 1814 was dismissed 
from the royal navy upon his being found guilty of complicity in a 
fraud upon the Stod; Exchange, for the purpose of raising money* 

H is innocence of this charge being afterwards admitted, he was in 
1832 reinstated in the rank in the navy which he would have held 
had he not been dismissed from the sen ice. In 1817, the Order of 
the Bath was restored to him. The only reparation still duo was 
the refunding of his half-pay from 1814 to 1832, which injustice to 
his memory, and to complete the gracious act of the sovereign In the 
restoration of this old veteran to his rank and honours, was now 
Sought for. 111 The committee reported on July Id. reviewing the 
whole oast, and declaring that it is deserving of her Majesty’s most 
gracious and favourable consideration. 11 

Jil 1881, two men, named Clows and Johnson, recently liberated 
on proof of unjust conviction, severally received 5GQf* compensa¬ 
tion** 

In. the administration of justice it is unavoidable but Erroneous 
tliat erroneous convictions vrill sometimes occur, and ££ nWc ' 
that circumstances afterwards brought to light will 
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- ove an innocent person has been unfortunately 
condemned. While the government are bound to afford 
every facility to enable one who has thus unjustly suf¬ 
fered to re-establish his innocence, the principle has 
never been acknowledged that such persons are entitled 
to claim pecuniary compensation, either from the go¬ 
vernment or from Parliaments 
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Of Mr. W 
li. ISarbcr 


In 18,3s, however, a ease occurred of extraordinary hardship. In 
f K 7** \ 84 ^ .Mr. W. H. Barber was convicted of forW, and 
tra^ported to Norfolk Island, where, it appears, ho was subjected 
to peculiar indignities by the authorities. It was afterwards proved 
that lie was wholly innocent of the charges brought against him. and 
he wm released. Tie then petitioned the House of Commons, setting 
forth his sufferings, and soliciting redress. On June 15, 1858 with 
the consent of the crown, this petition was referred to a select com¬ 
mittee, to consider and report whether any, and what steps should 
be taken m reference thereto/ The committee unanimously agreed 
that every allegation in the petition was true, and that Aik Barber 
had endured incredible hardships and persecutions, which entitled 
him to the favourable consideration of the government. Whereupon 
a .sum of 5,0001, was included in the estimates as a compensation to 
this gentleman. Shortly afterwards, a change of ministry ensued ; 
hut the new administration retained this item in the estimates, in 
deference to the judgment of their predecessors in office and the 
money was voted by Parliament. This amount, however, did not 
Barl f r - } Ic considered himself entitled to a further sum 
oi 3,, U )/,, to indemnify him for his personal expenses in proving his 
innocence before the courts of law, and in regaining his original posi- 
tiom Accordingly, on June II, 3 861, the member who formerly 
introduced the matter to the notice of the House of Commons sub- 
nutted another motion, to declare that the strong claims of Mr. 
Barber to the favourable consideration of the crown, referred to in 
the aforesaid report of the committee in 1858, have not been satis¬ 
fied - and that the circumstances set forth in a recent petition from 
himself to the House of Commons are entitled to the consideration 
of tec government. But the home secretary (Hir George Grey) 
opposed the motion, on the ground that Parliament was not bound 


* Case of J. Bell, Haute Ti, v, I 99 
p- 1294. But see cam of Q. i}[ 
Merrett, Ik v, 234, p. ]308. And 
hi 1881, W. Galley, who fmty y ears , 
before had been convicted and tram- 
ported for murder, of white it was 


afterwards proved that he was inno¬ 
cent, and in respect of which ha had 
received the royal pardon, was 
granted 1 . 000 /. ns compensation. 
Loud. Guard. Sept 21, 1881,p. 1315, 
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pecuniary compos*® to P™ who had been ™’ 
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Erroneous 

conviction 


“TrtTii was only the exceptional circnm- 
pnopMy convicted; and that it yy 1 

stance, of Mr. Barber's case which had mduced.the gove^nent to 
consent to the grant already made to him, and - f “ 

to cover every reasonable demand he had agam^t the publrc. Iho 

question was accordingly negatived .a , , Meuse of 

On April 28, 1803, a petition was presented to the. House of 
Commons by Mr W. Bewicke, representing the loss and injury he oI Mr 
had sustained in consequence of having been tried «*«£«** f Bcwichc. 
firing a loaded pistol at four sheriff s officers, with intent to lull or 
do bodily harm, and sentenced to four years’ imprisonment His 
accusers were afterwards found guilty of having conspired falsely to 
charge Mr. Be'wicke with the crime ; whereupon he received the 
Queers pardon. But meanw&ile his property had become forfeited, 
as that of a felon, and had been sold by auction. The net produce 
of the sale was afterwards paid over to him, but Mr, Bewicke s loss 
on the property had been very considerable, and he had also been 
at great expense in prosecuting and bringing to justice ns a so 
accusers. He therefore prayed the House to grant him re ie 
compensation. On July 21, Mr, II. Berkeley moved 11.at m the 
opinion of the House, the grievances suffered by Mr. Bewicke are 
Such as entitle him to the consideration of government. Hie home 
secretary (Sir George Grey) opposed the motion. He admitted that 
it was a case deserving of commiseration, but the law provided no 
means of indemnity, and it would bo an injurious precedent to vote 
compensation from the public purse. On division, the motion was 
negatived by a majority of two, r On April 29, 1S64, Mr. Berkeley 
moved for a committee to consider of an address to the Queen, pray¬ 
ing her to direct adequate compensation to be made to Ur. Bewick o 
for his sufferings and losses, and declaring that the House would 
make good the same. The home secretary and attorney-general 
resisted the motion, but expressed the willingness of government to 
agree to the appointment of a select committee to enquire into the 
special circumstances of the case, and as to whether Mr. Bcvu ke 
sustained much lose by the sale of his property at auction. After a 
division, in favour of the main motion, a committee of enquiry into 
the allegations of the petition presented in 1SG3 was appointed. On 
June 17, the committee reported their opinion that Mr, Bewicke was 
not entitled to any compensation, having failed to prove that there 
had been a miscarriage of justice in his case, through the default of 
the persona charged with the administration of the law. They also 
declared their inability to accede to the proposition, that persons 
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■who have bean convicted in due course of law by evidence subse¬ 
quently proved to be false are entitled to compensation out of the 
public purse- But in view of the loss sustained by the sale of his 
property, under forfeiture, they ventured to suggest, for the favour¬ 
able consideration of the crown, whether the full value of such 
property at the time of forfeiture should not be restored to Mr. 


Bewicke, minus the net produce of the sale already paid over to 
him * 11 


- Com, Pap* I SC-4, y. C, p. 647* 
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CHAPTER Xm, 

Royal prerogative in granting honours and 

REWARDS- 

The next branch of the royal prerogative to which our Peroga- 
attention will be directed is that which regards the Anting 
sovereign as the fountain of honour, honours. 

Presuming that none can judge so well of the merits 
and services of the subjects of the realm as the crown 
itself, by whom they are governed or employed, the 
constitution has entrusted to the sovereign the sole 
power of conferring dignities, honours, and titular dis¬ 
tinctions upon his people; in confidence that lie will 
make use of the same in behalf of none but those who 
deserve distinction or reward. 4 But this ^prerogative, 
like every other function of royalty, is exercised upon 
tiie advice of responsible ministers. 

It is a constitutional principle of great importance 
that all honours should be bestowed by the spontaneous 
action of the crown, and not necessarily at the instiga¬ 
tion of ministers ; such advice, however, uniy be tendered 
by way of suggestion to the sovereign through the 
prime minister. 1, No interference with tins prerogative 
by either House of Parliament .should ordinarily take 
place, for the obvious reason that, if it. were under¬ 
stood that the goodwill and recommendation of Paxlhv 
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^ment was the road to honorary distinction, there work 
be an end to all true responsibility ; and the favour of 
private members would be sought after instead of the 
approbation of the crown, 0 


On June 27, 1873, Earl Stanhope, m the House of Lords, moved 
an address to the Queen, praying her consideration to the institution 
of an order of merit to be conferred on persons of desert in science, 
literature, and art. The motion was opposed hj ministers, on 
account of difficulties in giving practical effect to the idea, and 
negatived, without a division. 


Nevertheless, exceptional cases may arise, and have 
arisen, to justify the Houses of Parliament in approach¬ 
ing the sovereign with their advice and recommenda¬ 
tions in regard to the exercise of this prerogative, and 
on behalf of meritorious public servants, whose claim 
to the favour of the crown had been either overlooked 
or disregarded. 

Foreign orders, decorations, or medals cannot be 
accepted by British subjects without express licence 
from the crown. Such leave is never granted unless 
to reward active and distinguished service against an 
enemy, or actual employment in the service of the 
sovereign who confers the distinction, or attendance 
upon a foreign sovereign to convey to him an order 
from the British monarch. The rules governing the 
practice in such cases were established by Lord Castlc- 
reagh in 1812 , d and were revised in 1870; they are 
strictly maintained, although they may not be legally 
enforceable. 6 

It is very undesirable that Parliament should inter¬ 
fere with the discretion of the crown in this particular; 
and if any representation were made by Parliament 


■ CMe. M if. Fore. v. 2, p, 327. Qoneort, y. 3 r p. 472. 7A v. 5, pp. 
yf ail g o. v. 139, p. 1032. 392-394. W din. It ftp. 3rd S, v. £, 

j Xh-ey will be found in Ilertsld's pp. 321, 406. Earl iJerby, Hang. 1), 
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it ought to he in general terms, so as to leave 
crown as much liberty as possible in dealing with 
the subject. At the same time opinions expressed by 
any considerable number of members of Parliament 
would go far to induce the proper minister to consider 
whether the rules applicable thereto could not be modi¬ 
fied with advantage, 1 No rules have been laid down as 
to British subjects receiving titles from foreign sove¬ 
reigns. It rests entirely with the crown whether the 
acceptance of such a title should be sanctioned or not, 6 
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Thus, on Juno 3j 1 S45 a Mr, Hume moved an address to the Trece- 
Queen, that she would Iso pleased to grant such a pension as she 
should think proper to the Right Hon, Sir Henry Pottinger, as a 
reward for his eminent public service % especially in China. The 
premier (Sir Robert Peel) deprecated the interference of the House 
in this mutter, and said it was a question i whether the House 
should make a precedent of a special grant, usurping the prerogative 
oi the crown to reward public servants/ Considering, however, the 
peculiarly exceptional circumstances of the case, he stated that he 
would not oppose the motion, but would take upon himself to advise 
her Majesty to make a suitable provision for this distinguished man* 
Whereupon the resolution was agreed to, nem, cojiM 

And, in 1857, the government having been tardy in recognising 
the value of the public sendees of Sir John M'Hed and Colonel 
Tullocli. upon a commission of enquiry into the state of the army in 
the Crimea, and having tendered to them an inadequate reward, the 
House of Commons passed an address, 1 praying that some especial 
mark of approbation might be conferred upon them ’ by the crown, 
in consideration of their able services on that occasion. The 
ministry yielded to the general wish of the House, did not oppose 
the address, and advised a favourable* reply to it. 1 

On Juno 16, 1865, Mr* Hanbury Tracy called the attention of 
the House to the dissatisfaction prevailing in military circles, in 
regard to recent appointments to and promotions in the Order of the 
Bath, upon a motion for a copy of any regulaLions altering the con¬ 


i' tlr. Gladstone, liana. D. v. 208 j, 
pp. 149J , 1050, 1771. Id . v. 2 14, p. 
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* Earl Derby, Ik y* 239* p* 1415. 
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ltution oi the order- Alter a short debate, and explanations 
from the prime minister on the subject, the motion was withdrawn.^ 


o P Tim-c B y constitutional usage, it is customary, in the case 
of Cam" 0 of Speakers of the House of Commons, on their final 
™ ns - retirement from the chair, to address the crown to 
confer upon them c some signal mark of royal favour.’ 
This is responded to, on the part of the sovereign, by 
their elevation to the peerage, and by a message to the 
House of Commons recommending that pecuniary pro¬ 
vision may he made for the support of the dignity. k 
Peerages. The creation of peers 1 is a peculiar and incommuni¬ 
cable privilege of the sovereign, over which Parliament 
has no control; saving that it must be exercised upon 
the advice of responsible ministers. 311 

In 1784, George III, declared to Mr. Pitt big positive intention 
to reserve the first rank in the peerage for his royal family. 11 This 
probably gave rise to the impress]on that the sovereign alone could 
create a dukedom, and that ministers never interfered therein ; an 
impression which, it need scarcely be said, is both unconstitutional 
and unfounded. 

In December 1711, by a stretch of the prerogative, 
twelve new peers were created at once, professedly 
for the purpose of overruling, or rather inverting, the 
majority in the Upper Chamber upon a great political 
question. 0 In L832, a similar encroachment upon the 
independence of the House of Lords was attempted, 


1 f lam D. v. 180, p. 400 ; find see Ift. 
p , 74 8, in regard to the cl a i ms t >£ cortni in 
troops in India, to the Indian Mutiny 
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purpose of carrying the Reform Bill; but the 
Avas happily averted by the prudence of the 
Opposition. 11 

In 1856, the right of the crown to create peerages 
for life was, after investigation and debate, denied by 
the House of Lords. The question was raised in the 
case of Mr. Parke, an eminent lawyer, upon whom a 
life peerage, with the title of Baron Wensleydale, was 
conferred, for the avowed purpose of strengthening the 
appellate jurisdiction in the Upper House, It was not 
contended that the sovereign was debarred from, con¬ 
ferring this description of honour upon any of her 
subjects, but merely that, in conformity to the usage 
and practice of the constitution, since it has been de¬ 
fined and settled in its best da} r s—namely, from the 
revolution of 1688 downwards—neither the patent 
creating a life peerage nor the writ of summons issued 
in pursuance thereof entitled the grantee to sit and 
vote in Parliaments This point having been decided 
by the House of Lords, after an examination of prece¬ 
dents, Lord Wensleydale, who, in February 1856, had 
been created a baron ( for and during the term of his 
natural life/ refrained from attempting to take a seat in 
that House, But on July 25 following, the Govern¬ 
ment, acquiescing in this decision, created him an here¬ 
ditary peer. 

By an Act passed in 1871 for the preservation of 
the dignity and independence of Parliament, bankrupt 
peers are disqualified from sitting or voting in the 
House of Lords/ 

The usage of Parliament also permits of the adop¬ 
tion, by either House, of resolutions of thanks to officers 
of the army or navy and others, who have rendered 
military service, for meritorious conduct in their official 

p See ante, p. 103, D. v, 140, pp. SJfiEJj 503, 

o Hep. Com*, of Privileges, 1121 ,1280. 
to hy H. of L. Feb. 25,1356, Haim. r 34 & 35 Viet. e. 
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opacity. Votes of thanks ‘ should be,proposed in b 
Houses, and with such a concurrence of opinion that 
there could be no doubt of their being unanimously 
passed/ 5 Various rules have been prescribed by pre¬ 
cedent in respect to votes of this description. In the 
first place, it has been customary that all such motions 
should emanate from a member of the administration , 
acting on behalf of the crown, as the source and foun¬ 
tain of honour,* This rule has not been without ex¬ 
ception, though it is worthy of notice that motions for 
votes of thanks which have proceeded from private 
members have rarely been successful. 


For example, on June 20, 1794, Mr. Secretary Dundas having 
moved a vote of thanks to the officers and men engaged in the 
expedition to Corsica, Sir. Sheridan proposed an amendment to 
restrict the same to certain officers enumerated ; but his amendment 
was rejected. 11 Again, on March 3, 1797, Mr* Keene moved an 
amendment to a proposed vote of thanks to Sir John Jervis, to sub¬ 
stitute an address to the crown to confer some signal mark of royal 
favour upon Sir John ; but he was compelled to withdraw it. On 
August 10, 1803, however, Mr. Sheridan moved a vote of thanks to 
the Volunteer and Yeomanry Corps, which, was carried nem. conJ 
On February 14, 1828, Mr. Hothouse proposed a vote of thanks to 
the officers engaged in the battle of Navarin - but the previous 
question being proposed thereon, he withdrew his motion. 


It is contrary to t3ie practice of Parliament to pro¬ 
pose thanks to officers, by name, who arc under the 
rank of general or commodore, or who are not in chief 
command in the action ; w but ( the several officers, non- 
com missioned officers, and privates' engaged, are often 
thanked collectively* After the suppression of the 
Indian mutiny, thanks were voted, collectively, to the 
gallant civilians, who had voluntarily performed mill- 


* Mr. DUraaU, Hans. D, v. 145, p. 11,1808. 

*2F>2, * Peel, in Mir. Pari, 1841, p, 222* 

i Pari. Hist- 3% p. 3. Hans. G. Hardy, Hans. P. v. 218, p. 428. 
X). v. 140, p. 255* v. 203, p. 725* * Sec general indices, Com, Jour* 

11 Com. Jour. v. 49, p. 742. liana. D. v* 136, p. 824. 

* See also the proceedings on July 
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7 service on that occasion, with courage and self- 
devotion.* 1 Thanks were also voted, on December 15, 
1854, to 4 General Canrobert and the French army, 
for tlielr gallant and successful co-operation with her 
Majesty's land forces ’ in the Crimean campaign; and 
Field-Marshal Lord Raglan was desired to convey to 
them the resolution- Votes of thanks should be founded 
on official papers, announcing the completion of the 
service for which the thanks are to be given.* 

o 


Votes of 
thanks* 


It is usual to await the conclusion of operations 
before voting thanks in Parliament; and not to pro¬ 
pose them after a brilliant exploit, which lias left the 
operations or the victory incomplete.* And they are 
only voted for successes, and could not therefore be 
given to General Williams for his gallant defence of 
Kars, as that fortress was ultimately surrendered. 13 

It has not been customary to give the thanks of 
Parliament for victories, however brilliant, meritorious, 
or complete, unless they took place against a power 
with whom Great Britain was, at tire time, in a state of 
formal recognised war. 0 Of late years, however, and 
especially in the case of military operations in India, 
this has not been insisted upbnA In proposing thanks 
lor successes in India, it has been the uniform practice 
to confine the expression of the same to the military 
operations and arrangements, keeping out of view the 


q uestion of the policy and origin of the war, for which 
the government are alone responsible. 0 

Votes of thanks are always confined to the survivors; 
there is no precedent of resolutions of approval being 
adopted in regard to the conduct of deceased officers, of 
whatsoever rank or merit/ In 1854, however, a general 
resolution of appreciation, sympathy, and condolence, 


7 linns. D. v. 148, p. m . J Hans. D, 79 r> Fi 642, 571. 

1 lb * v, I02 T p. U2o. * M ir. UarL 1840, t>. 801. Hans. 

* Feef Hans. D. v. 71, p- 653. 1 >. v. CO, p, 206 

1 Haas. D. v. 141, pp. 184?, 18/8. < Peel, in [inn*. I). v, 84, p, 421. 

• Mir. Pari. 1828, p. 189. 
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as adopted in reference to the heroes who fell in 
Or i m ean cam p ai gn . e 

If names intended to have been included in a vote 
of thanks are accidentally omitted, or if errors occur 
therein, they may be subsequently corrected, on motion 
to that effects Or, the order may be discharged, so as 
to admit of one more complete being adopted. 1 

In 1843, when it was proposed to include the name 
of Sir Henry Pottinger, plenipotentiary and envoy-extra¬ 
ordinary to China, in a vote of thanks for successful 
operations during the. war with that country, Sir Pi. 
Peel said, i there is no instance in which a diplomatic 
agent of the government has received the .thanks of 
Parliament for the successful completion of any nego¬ 
tiation however important, or of any treaty however 
advantageous to the interests of the country ; T adding, 
‘I think it of great importance to adhere in these 
matters strictly to precedents ... * which, I think, 
have been founded upon good sense ; otherwise, every 
omission that we happened to make in a vote of this 
nature would imply a censure / j This principle was 
afterwards explained and enforced by Lord Palmerston, 
who said that ‘Parliament seemed to have systemati¬ 
cally avoided votes of thanks to negotiators, and most 
properly, because a negotiator was a person acting 
under the instructions of his government. The govern¬ 
ment had a majority in Parliament, and a vote of thanks 
to their negotiator was, in fact, a vote of thanks to 
themselves / * 

But, in the seme year, Lord Brougham proposed in the House 
of Louis, 1 and Mr. Hume in the House of Commons™ a vote of 
thanks to Lord Ashburton, envoy-extraordinary to Washington, 
for the manner in which he had conducted the negotiations which 


§L 


* Han*. JL v-130, p- 320. 
i* Mir. Psri. 18+0, pp. 814, 1137. 
Ik IMXj p, 400. Haris. I). 7 . 130, 
p. +54, 

1 Mir. Pari 1840, pp. 1100,1302. 


J Hans. D. v. 06, pp, 672, 673. 
* Ik v. (S3, p. 1267. 

1 Ik p.O+h 
® Ik p, 1160. 
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/ in the Treaty of Washington. Sir Robert Peel, on the 
l>aVr of the government, acquiesced in this motion, viewing it as an 
exception to the general rule, on the distinct ground that such 
strong censure had been cast upon Lord Ashburton and the treaty, 
by leading public men, that it was due to ids lordship to take the 
sense of Parliament upon his conduct. He said, moreover, that 
unprecedented as the proposed vote undoubtedly was, many pre¬ 
cedents existed for insisting upon a distinct expression of opinion 
on the part of the House, in cases where, as in the present instance, 
a motion of condemnation had been made," His views, however, as 
to ‘ the danger of establishing, or rather continuing such a pre- 
cedent/ in, other easesj remained unchanged. 0 I he "vote was agieed 
to in both Houses. It was acknowledged, in the House of Lords, 
by Lord Ashburton, from Ids scat in the Housed 


td 

t,ho Wllpi 

, thanks. 


n Hans. D. v. CS, p. 1217. 
a lb , p* 1241. See also lb . v. SOj 
p. 1337. 

p On one occasion General Do IjJiey 
Evans, a me tuber of the TL of C., 
in acknowlcdging tlie thanks of the 


House, from his seat, proceeded to 
comment at length, and with severity, 
upon errors in the speech of the 
mover of the vole of thanks, de¬ 
scribing the services of the army. 
Hans, D. v. 136, p. 1265* 
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CHAPTER XIY. 

ROYAL PREROGATIVE IX GRANTING CHARTERS, 

The granting of charters to corporations, conferring 
npon them certain exclusive rights, privileges, and im¬ 
munities, is also a matter of prerogative, and Is exercised 
by order in council* In former times, this prerogative 
was of very wide extent, and implied an absolute legis¬ 
lative power on the part of the crown, by virtue 
whereof charters of liberties were granted to the peo¬ 
ple, both at home and abroad; which were all, more 
or less, in the nature of public laws. The growth and 
progress of our political institutions, however, have 
gradually restrained the authority of the crown in this 
particular within recognised limits, and now no charter 
conferring political power or franchise in Great Britain 
or her colonics can be granted by the crown, without 
the concurrence of Parliament. 

And the crown cannot create corporations with 
powers %vhicfi transcend the law. Tims, it may not 
create a corporation to enjoy a monopoly, nor with 
power to tax the rest of the community. When a cor¬ 
poration is to be created with privileges of this descrip¬ 
tion, the authority of the legislature must be invoked 
to supply the deficiencies of the royal prerogative. a The 
House of Commons in 1693 resolved t that it is the 
right of all Englishmen to trade to the East Indies or 
any part of the world, unless prohibited by Act of 



Bowyer, Const, Law, p. 412. 
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I’afflidnient,’ This resolution destroyed the monopoly 
granted by royal charter to the East India Company; it 
has ever since been held that no power but that of the 
whole legislature can give to any person or to any 
society an exclusive privilege of trading to any part 
of the world." The ‘ Statute of Monopolies,’ passed in 
21 James I. c. 3, put an end to a number of mono¬ 
polies ; but an exception was made therein of the pre¬ 
rogative right to grant certain exclusive rights, or 
letters patent, to inventions of new manufactures. But 
in 1852 the exercise of this prerogative came to be 
wholly regulated by Act of Parliament. 0 

It is customary in the colonies, possessing repre- chartered 
sentativc institutions, for Acts to be passed by the local imiversb 
legislatures, constituting and incorporating colleges and 
universities therein. It has heretofore been deemed to 
be necessary to invoke the exercise of the royal pre- 
rogative for the grant of letters patent to such institu¬ 
tions, for the purpose of enabling them to confer degrees, 
which shall be recognised as equivalent to degrees 
granted by universities in the mother country. In the 
grant of such powers the crown will exercise discre¬ 
tion to ensure that no degrees shall be sanctioned 
other than those conferred by similar institutions, and 
particularly by the great English universities, on 
which these new institutions are professedly modelled, 
in order that uniformity in procedmc mignt exist 
among universities having the sanction of royal letters 
patent* 

nut by &n Act passed in Victoria in 1881, the University of 
Melbourne was empowered to confer 4 any decree, diploma, certiii- 
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,.c£j,to or license, which can now be conferred by any university in 
British dominions,* 

In 1839*40, the Upper Canada Parliament passed an Act to 
establish £ the university at Kingston,* This Act was assented to, 
but afterwards disallowed, and a royal charter issued instead, incor* 
porating ‘ Queen’s College * at .Kingston. The law officers of the 
crown were of opinion that it belongs to the crown by its prero¬ 
gative to incorporate a college or establish a university* And in 
order to secure the royal name to such an institution, certain forms 
must be observed, which appropriately should bo gone through at 
the- seat of royalty. The Act was considered an objectionable 
precedent, and as disabling the crown to meet the wishes of the 
trustees* It was therefore disallowed.^ 

The Melbourne (Victoria) university was established under a 
colonial statute, which received the royal assent on January 22, 
1853/ 


§L 


The University of the Cape of Good Hope was incorporated by 
local Act of 1873 ; but It received a grant of royal letters patent 
on August 8, 1877. 

In 1881, an Act respecting Laval University was passed by the 
Quebec Legislature.^ It was nevertheless protested against, and its 
disallowance asked for by certain members, as ultra vires of a pro¬ 
vincial legislature.* 1 It merely empowered the university * to in¬ 
crease the number of its chairs of arts and other faculties, within 
the limits of the province of Quebec,’ The imperial government 
refused to interfere as it was a local question, to be disposed of by 
the governor-general in Council, And the Dominion Government 
decided, under the British North America Act of 1867, § 93, 
the question was in the exclusive jurisdiction of the provincial 
legislature. 

The university of Adelaide, in South Australia, was incorporated 
by local statute, and power to confer degrees granted by letters 
patent, from the crown. Subsequently the university applied for 
permission to confer degrees on women, and also degrees in science 
(Bachelor, and Doctor of Science). At first the secretary of state 
for the colonies refused to advise her Majesty to recognise these 
degrees. But, after obtaining the sanction of the local legislature, 
the colonial secretary was requested in 1879 to reconsider his 
refusal. He agreed to do so, and to advise the issue of the neces¬ 
sary letters patent, provided a local Act was first passed, giving 


1 Toronto British Colonist, Dec. * Quebec Acts 44-45 Viet. e. 4*7 
20,1811, p* 3. b See reasons in Leg. Corn, Jour, 

f See Rep, on Colonies for 1879* 1881, pp. 135-139, 

Com. Pap. 1881, v. til, p. 1, 
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■the university to confer those degrees. This wis occt. . 
UW-™** in IS SO. Whereupon the royal charter was gtanted 
which not only recognised degrees m science, but also authorised 

“It'S' If wx * —w» : 

mL, to which a charter was Vx 1 ^ 

The Act was amended in 1871, and letters patent of a Utajta 
gave rank and precedence to degrees conferred by this nnive 1Sl ty, 
equal to that of degrees glinted m the imperial universities. 

By an Act passed in 1871, it is provided that a copy 
of any application for the foundation of any college 
or university, which may hereafter be referred for the 
consideration and report of any committee of the lrivy 
Council, shall, together with a draft of the proposed 
charter, be laid before both Houses of Parliament tor 
not less than thirty days before any report thereon shall 

be submitted to the crown k 

Corporations for local and municipal purposes must 
be created in the mode prescribed by law for the exer¬ 
cise of that portion of the royal prerogative, and with 
the incidents legally essential to their nature, for 
example, her Majesty has been expressly empowered by 
statute, on petition of the inhabitant householders, to 
grant, with the advice of her Privy Council, a charter 
of incorporation, according to the provisions ot the 
Municipal Corporation Act, to any town or district, and 
to create the same a municipal borough."' 

The crown is also at liberty to give royal charters to 
private associations, a prerogative which is-exercisn 
upon the advice of the Board of Trade ; but tins prao- 
A Imlcg hew "g"* 1 « of doubtful pwpne^ 
One of the objects of the Companies Act ot 1S6^ was 
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substitute a general law for an exceptional privi¬ 
lege. 11 

carter* The crown has ever exercised, and still retains, the 
pomUcma. prerogative of incorporating universities, colleges, com¬ 
panies, and other public bodies, and of granting to them, 
by charter, powers and privileges not inconsistent with 
the law of the land, while, at the same time, similar 
powers are now conferred by Act of Parliament. 0 But 
public associations for commercial purposes ordinarily 
require powers which can only be conferred by legisla¬ 
tion* Even long-established institutions, such as the 
Bank of England, which were originally created by 
royal charter, have of late years derived their extra¬ 
ordinary privileges, like other public companies, from 
legisla ti ve enac tin en t s > p 

All charters or grants of the crown may be repealed 
or revoked when they are contrary to law, or uncertain 
or injurious to the rights and interests of third persons ; 
and the appropriate process for the purpose is by writ 
of scire facias * To every crown grant there is annexed 
by the common law an implied condition that it may be 
repealed by scire facias by the crown, or by a subject 
grieved, using the prerogative of the crown upon the 
fiat of the attorney-generaL q 

Private Moreover, all private corporations are subject to the 

ratio^r control of the law, and may be proceeded against for 
illegal acts or abuse of powers, either by a special 
action on the case, or by writ of mandamus or of quo 
warranto ^ according to the nature of the alleged offence 
or misdemeanour. Where the legal remedy against a 
corporation is inadequate a court of equity will inter- 

B Had?. D. v, 189, p. 851, Butt ho royal charter granted in 18-JO to 
abstract right of issuing eucli charters Univ\ College, London, waa annulled, 
still remain^ in the crown. Ib, v* and the Uni y* incorporated by 32 & 
190, p, m 33 Viet e, 23, 

° Hce proceedings in I-Lof 0, in ro- p Amos, Fifty Yoara Eng. Const* 
faience to granting of a royal charter p. 120. 

to the Univ. of London. Mir. Pari. ** Forsyth, Const, Law, p* 387. 
1833, pp, 1842, mil In I8G9 die 
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lr€-4d restrain unlawful proceedings by the issue of 
an injunction. 1 . . 

While a corporation maybe dissolved by a forfeiture Mot 

of its charter by ordinary legal process, Parliament mentto 
itself may also interfere, and by an Act of its own put 
an end to the existence of a body which^ has misused or ration, 
abused the powers entrusted to it. [It is a principle ol 
American law that the charter of a private corporation, 
whether civil or eleemosynary, is an executed con¬ 
tract between the government and the corporators, and 
that the legislature cannot repeal, impair, or alter it, 
against the consent or without the default of the cor¬ 
poration judicially ascertained and declared. ] Bndei 
the British constitution, Parliament is omnipotent, and 
may at any time dissolve a corporation created by the 
crown or by Act of Parliament. But such is the respect 
which is shown by British law to private property and 
private rights that there have been very few instances, 
and those mainly determined upon grounds of public 
policy, wherein Parliament lias thought proper to dis¬ 
solve any corporate body, or to interfere without their 
consent with the exercise of powers originally conferred 
upon them. As a rule, it is left to the courts of law to 
regulate and restrain the proceedings ol all corporations 
within the limits of their original charters. 
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by a court of law, ministers opposed the motion, and it wag accord* 
ingly negatived. u 

Hext session (ISG3) the company applied to Parliament for 
further powers. On June 1, the select committee, to whom their 
Bill was referred by the House of Lords, made a special report that 
it was not expedient to proceed further with the Bid, inasmuch as it 
appears the directors ‘ have for a series of years wilfully contra¬ 
vened the provisions of the Acts of Parliament relating to the said 
company, by largely exceeding the limits of their borrowing powers, 
and by the application of the company’s funds to purposes other 
than those of the undertaking, and have concealed their illegal acts 
from the shareholders and creditors of the company, and from the 
public, by the coidinned and systematic publication of false ac¬ 
counts. 1 The committee further recommended that a searching 
enquiry should be made into the facts of the case, and if the parties 
concerned should prove to have been guilty of the alleged olfenecs, 
1 that the authority of the House should bo exercised to ensure 
their prosecution and punishment/ They were also of opinion 4 that 
it would be expedient to devise further legislative measures to 
restrain boards of directors within the legal limits of their Acts 
of Parliament, and for the protection of the interests of innocent 
creditors and shareholders/ v 

On June 23 tho chairman of the above-mentioned committee 
(the Earl of Bonougbmore) moved that the report and evidence be 
referred to the attorney-general, with directions to enquire into the 
alleged illegal conduct of the late directors and auditors of the said 
company, and to institute a prosecution against such persons as 
might bo justifiably accused of illegality or fraud. But the lord 
chancellor stated that the government held it to be their duty to 
make immediate enquiry into the alleged frauds ; and if it appeared 
that an indictment could be sustained, would themselves institute 
a prosecution. Whereupon the motion was withdrawn.*' On Febru¬ 
ary 2G, 1861, the lord chancellor, in reply to a question from 
Lord Donough?nore, informed the House that, after full enquiry, the 
attorney-general had advised that no prosecution should bo under¬ 
taken against the parties complained of, as he did not think a con¬ 
viction could be obtained/ 

So much of the report of the committee aforesaid as related to 
further legislative measures to restrain unlawful acts by railway 
directors was endorsed by the House of Lords, by the appointment, 
on June 23, 18G3 (on motion of Lord Donoughmore), of a select 
committee to consider what measures might be necessary to restrain 
directors of railway companies from exceeding their borrowing 


u Ham D. v. 106, pp. 107-110, 

* Lords.' Frtp. \m t v, ry n p. 463. 


- Hans. Tb v. 171, pp. 1204-1302* 
* lb. v. 173, p, 1170. 
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and from an unauthorised use of their funds, and to enquire 
i nth'the moans of affording additional security to the holders of denteu 
debentures. The West Hartlepool Harbour and Kail way Bill was 
referred to this committee, to consider whether it should be allowed 
to proceed, for the benefit of the innocent shareholders, and without 
exempting the guilty parties from their responsibility/ On June 
30, the committee reported in favour of the Bill, with certain 
amendments* It accordingly became law.* On July 21, the com¬ 
mittee reported the evidence they had taken, together with various 
recommendations.* In the following session (1864) the committee 
was reappointed. They reported on July 15 several recommenda¬ 
tions for the prevention of frauds by railway companies ; h which 
led to the passing of a general Act, making new regulations and 
restrictions in regard to the borrowing of money by railway com¬ 
panies, in excess of the amount allowed by their Acts of Incorpora¬ 
tion* 0 

In 1863 the unexpired charters of four Canadian banks, incor¬ 
porated by private Acts of the provincial Parliament, but which 
had become insolvent, and had discontinued banking operations, 
were repealed by ei public Act* In a previous session* a committee 
of enquiry into the condition of these banks had reported that it 
was i advisable to prevent their resumption of business on the terms 
and conditions embodied in their several charters.* d 

The solicitation of a Bill in Parliament has been regarded, by 
courts of equity, as so similar to that of an ordinary suit, that in 
one instance the promoters have been restrained by injunction from 
proceeding with a Bill, the object of which was held to be to set 
aside a covenant j and though this injunction was afterwards set 
aside, on appeal, the lord chancellor held that in a proper case the 
court would not hesitate to issue an injunction { touching proceed¬ 
ings in Parliament for a private Bill, or a Bill respecting property. 

It is erroneous to suppose that this would be an infringement upon 
the privileges of Parliament, for the Court of Chancery f acts upon 
the person, and not upon the jurisdiction. , , . . . 

In fact the Irish Court of Chanccry : in 1873, by a decision which 
vraa afterwards confirmed, upon appeal, did issue an injunction to 
restrain the corporation of the township of kmgstown from pro¬ 
ceeding any further with a Bill for extending the boundary of the 
township end improving its economic ™L cawtery arnmgements, 
which Bill had been read a second time in the House of Comm,™ 


r Hans. D. v. 171, pp. lfiOS-lSOS. 
1 28 R '27 Viet. c. 1M- 
■ Lords’ Pap. 1803, v. 34, p- 21 a 
b lb. 1884, v, 27, p. 29. 

* 27 R 28 Viet. e. 120, § 2.i. 


d Canada Leg* Ass*. Jour. 1862, 
i* 145, 228, 268. App 1 . No* 4. lb* 
J T " rtrt - 1n “ 27 Viet, c« 
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nd referred to a select committee. The ground of this decision 
that the corporation had not complied with certain provisions of 
* The Towns'Improvement Clauses Act, 1847/and the effect was, 
that the corporation were restrained from prosecuting the Bill, in 
their corporate capacity; while, as private individuals, they remained 
free to act on their own responsibility, and at their own expense. 0 
The judgment was delivered on May 5, and on May 7 the select 
committee reported to the House of Commons that the preamble of 
the Bill had not been proved to their satisfaction. f 


It may indeed be very difficult to conceive a proper case for the 
interference of a court r ; inasmuch as the ordinary province of Par¬ 
liament in'private Bills is to abrogate existing rights, and to create 
new ones. An injunction, therefore, could not be grunted on the 
ground that the Act applied for would interfere with existing rights* 
Por Parliament has the power of destroying, altering, or affecting 
pre-existing rights, providing, as it always does, or intends to do, 
compensation to the party affected.? But parties have been re¬ 
strained, by an injunction, from appearing as petitioners against a 
private Bill pending in the House of Lords, 1 * and the Lads, upon 
complaint thereof made, have declined to interfere, on the ground 
that ‘ the matter lay entirely between the parties themselves, and 
did not m any manner affect their lordships' power of legisla¬ 
tion^ 1 


By the Imperial Act, 3S & 39 Viet, c. 61, the Guarantee by 
Companies Act of 1867 is repealed, and every certificate granted by 
the Treasury to a, company under that Act is cancelled ; existing 
rights and remedies being stived. 


Corporate Much practical difficulty lias been experienced in 
iSts in tlle United States from the immunity from legislative 
Han" 1 contrc>1 enjoyed by so many corporations throughout 
the country since the decision in the case of the trus¬ 
tees of Dartmouth College v. Woodward, in IS19. j 


* Irish Eq, L* R. v. 7, p* 395* 
i For further particulars Brice, 
Ultra Vires, cd. 1877, p* 41.2, n. 

& Heaihrote jj< North Staffordshire 
Biy. Go. 6 Railway find Canal 
Cases, pp. 359, 368* 2 Mac, & G. p. 
100. Whit© ife Tudor, Lead. Cas. 
Am. ed* lStftb v. 2, 1324. Sec 

85 & 36 Viet. c. 65, directing that 
certain legal proceedings pending in 
a matter where in Pari, had legislated, 


and might hereafter legislate, should 
be stayed for a time, 

33 Stock ion and Hartlepool Ely* 
Co* 6 Railway and Canal Cases* p, 
691. ' 1 

J Hans* I), v* 100, p. 784. May* 
Pari* Prac* ed* 1883, p* 757* For 
later caste, Brice, Ultra Vires, ed. 
1877, pt* 8, c. x* 

J 4 Wheaton, p. 618. 
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^ result, it has generally become customary to insert 
into the statute law of the States, as a part of the 
organic law of all subsequently granted corporate 
charters, a reserved legislative power of amendment or 
repeal; thereby re-establishing over such bodies, as a 
condition precedent of their existence, the old common 
law principle of parliamentary omnipotence. 11 Similar 
power is reserved in Canada, by the Interpretation Act 
of 1867, clanse 7, § 34 ; by the General Eailway Act 
of 1868, clanse 22 ; and by the Joint Stock Companies 
Act of 1869, clause 43. 
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The decision of the Supreme Court, in the Dartmouth College Prece- 
case, was professedly based upon the fact that the United States deiits - 
possess a “written constitution, binding alike upon Congress and 
upon the state legislatures ; and that * the will of the people, as 
declared in the constitution, is the first law/ 1 It is assumed to be 
the duty of the Supreme Court to construe that constitution, and 
to declare whether any impugned law is in conformity with it. The 
tenth section of the United States Constitution declares any law to 
be unconstitutional which impairs the validity of a contract. Under 
this clause the doctrine embodied in the Dartmouth College case was 
enunciated. By degrees this doctrine was made to cover grants to 
railway companies and industrial corporations, which had been 
thoughtlessly and improvidently granted; and monopolies, injuri¬ 
ously affecting the whole community, came to be regarded as vested 
rights. 111 

In 1852 (by Act IG Viet, c. 39) the charters granted in 1851 to the 
Montreal and Kingston, and to the Kingston and Toronto Bailway 
Companies, were severally repealed, in order that leave might be 
given to a grand trunk company to construct the whole line from 
Toronto to Montreal. This proceeding of the legislature was pro¬ 
tested against and resisted, at first, by the Montreal and Kingston 
Railway Company ; but finally, as is expressed in the above statute, 
they * expressed their willingness J to the abrogation of their charter, 
provided the expenses they had already incurred were repaid. 11 

In 1861, the Canadian Legislature (on complaint of parties inter¬ 
ested) determined to annul certain rights granted by local Acts to 


k Am. L, Rev. v. L pp, 451-476, Sedgwick, Construe. Slat. p. 125, 
But XL v. 8, p. 189, Proflatt on n ‘ Cout Rev, v. 28, p. 639. 

Private Corporations, pp. 17- 34, Q Canada Leg. Assh dour, 1852-3, 

1 Cooley, Const. Limit, p. 4, App, xx. 
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the owners of certain toll bridges over the Riviere des Prairies, but 
in so doing a select committee of the legislative council on the Bill 
recommended that compensation should be given by the government 
to the said owners . 0 Pursuant to this recommendation, the Board 
of Works awarded indemnity to the bridge proprietors.** 



° Canada Leg. Council Jour* 1852-3. ? Cam Ssse. Pap. 1862, No. 25. 
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CHAPTER XV. 

ROYAL PREROGATIVE IN REGARD TO OFFICES AND 
rUBLIC OFFICERS. 

The crown, besides being the fountain of dignity and 
honours, is likewise entrusted by the constitution with 
the sole power of creating such offices, for carrying on 
the public service, or maintaining the dignity of tlie 
state, as may be required. It has also, hy virtue of the 
prerogative, a right to make choice of all persons to be 
appointed to fill places of trust and emolument under 
the crown; 11 to determine the amount of remuneration 
to which they shall be respectively entitled; and to 
dismiss them from office, according to its discretion. 

Every office and employment in the public service 
derives its authority either directly or indirectly from 
the crown; and in the eye of the law is accounted 
honourable, because implying a superiority of abilities ; 
and being always presumed to be filled by the person 
best qualified for the same. Offices are in the gift of 
the crown, because the law supposes that no one can 
be so good a judge of the merits and qualifications of 
public officers as the sovereign by whom they are 
employed.* 1 

As the king may create new titles, so may he create 
new offices, but with this restriction, that he cannot 
create new offices with new fees annexed to them, nor 
annex new fees to old offices ; for this would be a tax 

* Macaulay, Hist, of Eng. v- 4, b Bowyer, Const. Law, i>. 147. 
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upon the people, which cannot be imposed but by Act 
of Parliament. 0 Neither may the crown grant ancient 
offices in other manner and form than has been usual, 
unless with consent of Parliament; (1 nor create an office 
that is inconsistent with the constitution, or prejudicial 
to the subject, though without fees.® Neither can a 
judicial office be granted for a term of years, or in 
reversion. Ministerial offices, however, are not subject 
to this rule. 1 With these limitations it is competent to 
the crown to create a new office, or department ol the 
executive government, whenever the exigencies ol the 
public service may require it; and to determine the 
rate of salary to be affixed thereto.® The statutes 
50 Geo. III. c. 117, and 56 Geo. HI. c. 46, were the 
Acts by which the civil service of the crown was for 
the first time formally recognised, and constituted upon 
a parliamentary basis. 11 

In cases which admit of delay it is customary to 
obtain the previous sanction of Parliament to the erec¬ 
tion of new offices; and it is sometimes provided, that 
the appointment of individuals to a new office cieated 
by statute shall be deemed to be temporary only until 
the salary of such office lias been granted by Parlia¬ 
ment. 1 t , 

In former times, and even so recently as the reign of 
George I I.. the patronage of the crown was oftentimes 
shamefully abused. Persons were appointed to places 
of trust and emolument, or removed therefrom, on meie 
political grounds, and in furtherance of political in- 



p 2 Cole*, lust, 633. Com. Big, 
Freroff. D. 3. 

* Ohifctj, l'rcrog. p. 81. 

* lb> p. 81, Bowyer, Const Ij&Wj 


p. 176. 

f (Join. Dig. Officer, 11 7. 
b {fans, Di v, iOO, p. 086 j v. 227* 
p. 606; port* v. % 
h West* Eev. v, 40, p. 464. 

\ Sc 34 Viet. c. 17 j 34 & 35 
Viet, e. 70* 5 3. Amd ^ debates on 


proposed additional judge in Ob Ali¬ 
ce ry, Mir. Pari. 1830, pp. 2209,2420 # 
2560; and on objection raised in 
fJom e . of Supply to an apptmt. of a 
certain person as Inspect.-Gen. of 
Marines, lih 1830 -31, pp* 493, 495, 
1098. Mr. Gladstone's remarks on 
the proposed creation of a new oil ice 
to draft Government Bills, Hans. Ib 
v. 186, p. im 
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Even persons hoi dins non-political offices, such Public 

A , 1 * ofhccs. 

lieutenants of counties, or having commissions 


in the army and navy, were not unfrequently dismissed 
by order of the king, for votes given in Parliament. 3 


On March 6, 1780, a debate arose in the House of Lords for an 
address to the kin", to he informed ‘ by ■whose advice the Mai quis of 
Carmarthen and the Earl of Pembroke had been dismissed from the 
office of lord-lieutenant, by reason of tlieir conduct ill Parliament.’ 
The motion was opposed by the ministry, as intrenching upon the 
king’s prerogative of choosing liis own servants, and was negatived. 
And see the case of Earl Fitzwilliam, who was removed from the 
lorfl-lieutenancy of Yorkshire, for taking part in the proceedings of 
a political meeting against the government, at a time of great politi¬ 
cal excitement. 11 


Sinecure offices, gifts of places in reversion, and 
secret pensions for political services to the court were 
multiplied ; and the illegitimate influence of the crown 
was thereby greatly increased. But chiefly through 
the patriotic labours of Edmund Burlce, in the cause of 
economic reform, these evils were exposed and reme¬ 
died. Acts of Parliament were passed in the early 
part ol the reign of George III. to abolish sinecures, 
to regulate the grant of offices, and to reform abuses 
connected therewith. Since the commencement of the 


present century, a marked improvement has taken place 
in the practice of governments, and in the tone of 
Public opinion, respecting the distribution of patronage. 
No minister would now venture to incur the responsi¬ 
bility of abusing the prerogative, in the choice and 
dismissal of servants of the crown, by such acts as 
were committed with impunity less than a century ago. 
Public opinion has gradually brought the exered?o of 
these powers of administration under the control of 
certain rules, which, though for the most part enforced 
by no written law, are yet practically acknowledged 

J Oonat ' TIlst - jpp- -b 2;t, 10; Ewald, Life of Walpole, p. 247. 

LewiBj Administrations, p, z\)7 
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by the government, and have put an end to many 
abuses. 1 

The most important rule of modern times, in regard 
to the civil servants of the crown, is that whereby they 
have been divided into two classes—political and non- 
political, of which the former is supreme and the latter 
subordinate. The former consists of cabinet ministers 
and other members of the administration, and the 
latter of the permanent members of the civil service."* 
The principle upon which this division is made, is that 
certain officers have duties to perform that are of a. 
decidedly political character, or are otherwise so inti¬ 
mately connected with the person of the sovereign as 
to afford peculiar facilities for influencing the royal 
mind. All such functionaries, as a general rule, have 
seats in one or other of the Houses of Parliament, and 
are required to co-operate with each other in further¬ 
ing the policy of the government. And they necessarily 
relinquish their offices upon a change of ministry." 

The non-political civil servants of the crown may be 
considered as virtually ineligible to a seat in Parlia¬ 
ment.® They have been, for the most part, excluded 
from the House of Commons by express statutes; 1 * but 
even where there is no positive prohibition, the fact of 
a person holding a permanent official appointment under 
the crown operates as an indirect disqualification for 
political life, inasmuch as every successive ministry in 
England is formed upon party principles, and ‘ no ad¬ 
ministration could act with colleagues who were mem¬ 
bers of the House, unless they were willing to act as 



' Grey, Pali. new ed, 286, 
si[ Upon this principle a. parlia¬ 
mentary under* secy, takes precedence, 
in rank and raepoumbilify, over a 
permanent under-aery., however de¬ 
pendent the former may be upon the 
latter in his appointment for 
guidance and Information, Hep. 


Corn 0 * on Diplomatic Service, Com. 
P. 1871, v* 7, pp. 295, 339. 

n See farther on these points, v, 2, 
e. i On the Cabinet Council/ 

° See Com. Pap. 1854-5, v. 20, 
p, 400. 

» S&e v, 2, 
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..leiiibers of the same party.’ * Their exclusion from 
the political arena is the price they pay for their 
tenure of office, being virtually that of good behaviour. 

For whether they were originally appointed for political 
reasons, or otherwise, nevertheless, ‘ as a general ru e, 
the civil servants who do not sit in Parliament, o d 
their offices technically and legally during the pleasure „ m 
of the crown, but are in practice considered as having serv i ce . 
a right to remain in undisturbed possession of them, so 
long as they continue to discharge their functions pro¬ 
perly. This principle is so universally recognised, that 
the dismissal of a person holding a permanent office is 
never heard of now, except for misconduct.’ r 

‘ The distinct line drawn between permanent and 
political offices, together with the complete establish¬ 
ment of the practice of regarding the former as held 
during good behaviour, has diminished the evils inci¬ 
dental to changes of administration.’ ‘ By allowing 
these transfers to affect only a comparatively small 
number of high offices, and by retaining the great 
majority of the public servants permanently in their 
situations, the experience and traditional knowledge 
they possess of the business of the several departments 
of the state are rendered still available for the conduct 
of affairs.’ s 

Contrast this picture with the results of the system -which now American 
prevails in the United States of America, where thousands of offices system* 
are periodically transferred front the adherents of one party to 
those of another, upon the accession of every new president! This 
practice is contrary to the original principles of the American Con¬ 
stitution, which provided for a permanent executive system, inde¬ 
pendent alike of political interference, and of legislative control. 

It is contrary, likewise, to the practice of their government from 
the days of Washington to those of President Jackson. Since then, 
however, the right of appointments to office has been gradually 
absorbed by the Senate and House of Representatives, and is now 


i Kept, Board of Admiralty, Com. 287 ; Com. Pap, 1854-f>, v. 20, p, R)3. 
Pup. 1801, v, 5. * Grey T pp t 288,289 \ Hearn, Govt 

r Grey, Pari. Govt, new ed. p. of Eng. p, 2:40. 
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wholly controlled by those bodies, irrespective of the opinions of 
the president. As a natural con sequence, the permanence, dignity, 
purity, and efficiency of the civil service have been completely over¬ 
thrown^ and the entire community most injuriously affected by the 
corrupt use of patronage for political purposes, The existing prac¬ 
tice of rotation in office exercises moreover a most pernicious in¬ 
fluence upon the employes themselves by diminishing the sense of 
personal responsibility, and by fostering a careless indifference to 
the obligations of office, whilst its emoluments are greedily sought 
for, and too often fraudently increased. It lias deprived the state 
of the services of men of character and qualifications, hindered the 
progress of departmental improvement, and compelled every succes¬ 
sive batch of employes to acquire the merest rudiments of official 
routine, when they should be profiting by the traditions and expe¬ 
rience of office to bring their several departments into the highest 
possible condition of efficiency* ** The demoralising effects of this 
system upon the public welfare are beginning to attract serious 
attention* A partial reform of the civil service was sanctioned by 
tin Act of Congress in 1871, upon the recommendation of President 
Grant, and a commission was appointed which reported in 1874 in 
fa vpur of steps to give effect to the reforms already initiated ; but 
Congress lias not hitherto sustained the efforts which have been 
made by the president in this direction. 1 Meanwhile some of the 
ablest and most respectable organs of public opinion in America 
have announced that a vital change in this particular has become 
essential to the maintenance of their republican institutions* One 
writer, after pointing out the nature and extent of the existing evil, 
urges the necessity of adopting the usage of Great Britain in regard 
to office-holders, declaring that * we must have a general rule for the 
selection of employes ; their tenure of office must be made dependent 
on their good behaviour ^ there must be promotion as a reward for 
fidelity and ability, and pensions as a refuge for old age. In other 
words, some inducement must bo liekl out to honest and competent 
men to enter the public service, to remain in it, and behave well in 
it: 11 This is a striking testimony to the superior advantages of the 
British system* 

In 1877, President Hayes instituted enquiries into the working 
of the system in Great Britain, without waiting for further con¬ 
gressional action, This led to the preparation and publication, in 

* President's Message, April 15, 122-124* Id. v* 109, pp* 443-475; 
1874, forwarding Report of Civil v* 124, p. 1G ; Am* Law Rev. v, 0, 
Service Commission* Senate Hoots, p* 159. See also in regard to work- 
187 ; 4, No. 53, Si ‘ Am* Law Rev* mg of American political system and 
V, tlj p. 197; North Am, Rev* v. iU notorious inferiority to that of 
127 p, 273* Gt. Britain, North Arm Rev. v* 

** North Am* Rev. y, 101, pp. 118, p* 1 ; Qttftr. Rev, v* 127, p* Gh 
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sivc history of the whole subject of civil service reform m Ragland. 

The principle which regulates the choice of persons 
to fill political offices under the British crown m 
explained in another part of this treatise.' It is here 
material to notice that, although appointments to office 
under the crown are made in the name of the sovereign, 
it is contrary to the spirit of the constitution for any 
such appointments to he made except through a re¬ 
sponsible minister, and after consultation and agreement 
with the prime minister. 1 " The complete and unreserved 
recognition of this principle is of recent date. George III. 
was fond of the exercise of private patronage and disre¬ 
garded, sometimes, tile restraint of constitutional rules. 

His son and successor, George IV., was ol a similar 
disposition in this respect. In 1829 he directed the 
military authorities to issue patents conferring two mili¬ 
tary appointments, without having previously taken 
the advice of the prime minister (Duke of Wellington) 
thereon. The home secretary (Mr. Peel) demurred to 
this transaction; and agreed with the premier that, had 
the appointments been to political or ecclesiastical 
offices a stronger remonstrance would have been advis¬ 
able. But in consideration of the king’s health, and 
the unobjectionable selection of persons made by his 
Majesty to fill these vacancies, they contented them¬ 
selves with recording, in an official memorandum, their 
sanction to the appointments. But, in the event of the 
recurrence of a similar proceeding, it was agreed that 
the king should be informed that the secretary of state 
ought not to forward instruments conferring appoint¬ 
ments to his Majesty for his signature, without 
previously communicating with the first lord of the 
Treasury, and ascertaining that he is acting with his 
sanction and consent. 1 


T See v. 2. 

" See nnte, p, 271. 
* lb. p. 281. 


y Wellington, Desp. Civil Series 
v. C, pp. 182, 106, 181. Another 

case, lb. p. 300. 
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But fi oni and after the complete establishment of 
the principle of open competitive examinations for the 
selection of candidates to fill up vacancies in the civil 
service of the crown in the United Kingdom, which 
dates from the year 1870—political patronage has been 
entirely abandoned, and there has been a complete 
suilender of the power formerly exercised by members 
of Parliament over appointments to office. 1 
ments to selecting individuals to fill subordinate places of 

perma- liononr and emolument, a great responsibility devolves 
offices. upon the existing administration. Public opinion will 
no longer tolerate the prostitution of offices for political 
services that so often disgraced our history in former 
times. It is now an admitted necessity, that every 
one appointed to an office of trust, however small, 
should be qualified for his post, otherwise the choice 
will bring discredit upon the government, and may lead 
to the withdrawal of public confidence and parliament¬ 
ary support from those who are accountable for the 
same. But so long as this principle is not lost sight of, 
it is acknowledged to be the privilege of an administra- 
ri°n to give the preference, in appointments to office, 
patronage* to their political friends and supporters; for among the 
powers that are required to enable a government to. 
perform its functions with efficiency, there are few more 
essential than that of reward. 0, ‘ The patronage of the 
crown,’ says May," * has ever been used to promote the 
interests and consolidate the strength of that party in 
which its distribution happened to be vested.’ It is true 
that the ofier of places, as a corrupt inducement to vote 
at elections, has long been recognised by the legislature 
as an insidious form, of bribery. 0 Bu t while carefully 
avoiding the committal of any offence against the law, 
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-- , Jitronage of the crown within certain limits—to be 

presently noticed_has been systematically, -though not 

invariably, distributed by the ministry of the day, ‘ as 
a means of rewarding past political service, and of 
ensuring future support.’ 

It is worthy of remark that the Earl of Shelburne (formerly 
prime minister), a stanch Whig, accepted the Marquisate of Laus- 
downe from tlie hands of Mr. Pitt; continuing in Opposition, not- 
withstanding ; though he took but little part in polities after his 
retirement from office/ 1 And in November 1858, during the Derby 
administration, the Right Hon. W. E* Gladstone, M.P., was ap¬ 
pointed lord high commissioner extraordinary to the Ionian Islands, 
from a sense of his peculiar fitness for the post, and notwithstand¬ 
ing his being a leading member of the Opposition* 0 


4 The greater part of all local patronage lias been 
dispensed [by the patronage secretary to the Treasury] 
through the hands of members of Parliament, sup¬ 
porting the ministers of the day. They have claimed 
and received it as their right; and have distributed it, 
avowedly, to strengthen their political connection/ 1 

On May 24, 1860, the then lord-lieutenant of Ireland {Lord 
Carlisle) was called upon in the House of Lords to defend an ap¬ 
pointment he had made to a lieutenancy in an Irish county* While 
vindicating the propriety of his choice, he admitted that if he had 
had recourse to persons differing in political sentiment from the 
government he might have found one or two persons more eligible 
for the post; but, he added, 1 1 think it due to those who concur 
in political opinion with her Majesty's government, whenever 1 
have to assign stations of honour and distinction, unless there is 
some strong reason to the contrary, to give the preference to those 
who entertain the opinions and support the principles to which I 
myself owe the position 1 hold, and the power I possess of dealing 
with such matters at all.' ‘This/ he continued, *Uas been the 
geo end practice in this country ; 1 in proof of which assertion ho 


d Ijfcwis* Administrations, p* 55* 

* Com. Pap* 1850, sess* 2, v* 15, 
p* 576* 

f And see Hans. D. v, 172, p. 054. 
Ib. v. 105, p* 482* Eari Grey, in his 
essay on Pari. Govt , new ed. p. 48, 
points out the tendency to encourage 
corruption, and especially that kind 


of corruption w hich consists in the 
misuse of patronage os f inherent in 
the system of parliamentary govern¬ 
ment* For further particulars as to 
the usage of ministries in the di s , 
tnUtion 0 f the patronage of rh ft 
crown, eee vol 2, c* 1 On the Office 
of Prime Minister* 1 
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cited several notable examples,*? On June 26 following it was 
moved in the House of Commons to resolve that 4 fitness has not 
been primarily considered in certain appointments made by the lord- 
lieutenant of Ireland * f but it being conclusively shown that this 
charge was wholly destitute of foundation, the motion was nega¬ 
tived without a division. 


In January 1882, Sir John Holker, late attorney-general in the 
Conservative (Beaconsfield) administration, was appointed by the 
Gladstone (Liberal) ministry, a lord justice of appeal. 


We now proceed to notice the exceptions to this 
practice, which are both numerous and important. 

In the first place, in the disposal of the ecclesiastical 
patronage of the crown, it is not the rule that it should 
be generally given to partisans of the existing govern¬ 
ment. Appointments to bishoprics, and other dignified 
offices in the Church, and to the more valuable livings 
in the gift of the crown, are usually made upon the 
recommendation of the prime minister, and lie is careful 
to consult the general interests of the Church, in such 
nominations, without reference to mere political or 
sectional opinions. h 

Lord J"olm Russell stated that, with regard to bishops, he thought 
the minister generally recommended persons who agreed with him 
in political opinion, they having seats in the House of Lords. Rut, 
of late years, a stricter impartiality lias been observed in the selec¬ 
tion of persons for this sacred office. 

The lord chancellor has the distribution of a very 
large amount of inferior Church patronage, which lie 
is free to dispose of ‘ according to his notions of what 
is due to religion, friendship, or party ; ’ 1 but as a rule 
the distribution of Church patronage by ministers of 
the crown is not influenced by political considerations! 

In the appointment, or promotion, of naval and 
military officers, and of persons employed in the civil 


e Hans. I). v. IS- 1 , pp. 1644-40. 1 Ld. Carupbell’s Lives of Chan. 

h See Hep. on Off. Salaries, Com. v. 1, p. 20. 
rap. 1850, v. If). Ld. John Russell's I Earl Granville, llans. 11. v. 207, 
Evid. 309, li’82- p. 1865. 
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branch of the Admiralty, political distinctions aie 
almost invariably overlooked. It is universally recog¬ 
nised as the duty of those who are entrusted with the 
patronage of the crown, to be guided m the distri¬ 
bution of promotion and professional employment m 
the array and navy by the rules of the service anti the 
merits of the case, and to permit no interference by 
members of Parliament to influence them in such 
matters.* Any minister would incur inevitable dis¬ 
grace who should be actuated by political or party 
preferences on such occasions, and should select inferioi 
men, because of their political opinions. 1 Promotion in 
militia regiments is, as a rule, conducted on the prin¬ 
ciple of seniority. 01 

In the appointment or retention in office upon a 
change of ministry of ambassadors or ministers abroad, 
and other members of the diplomatic service, their 
personal fitness is solely considered irrespective of their 
political opinions, which practically are never found 
to interfere with the impartial discharge of their official 
duties.® 

It is the same with regard to appointments to Judicial 
judicial offices. With the exception of the office of 
lord chancellor, which is political and ministerial, and 
of the post of chief justice of the Queen’s Bench, which 
is usually conferred upon the law officers of the crown, 
no such principle would be permitted to prevail in 
England, as that seats upon the bench should be given 
to political partisans. 0 

Lord Lyndlnirst was made chief baron of the Exchequer in 


k Grey, Pari. Govl p. ICO. Com. 
Pap, (oii Admiralty), JSG1, v. 5, pp. 
52, 100. Clode, Mil. Fore. v. 2, p. 
741. 

1 Mr. Grey and Mr. Fox’s speeches, 
Pari. 1>- v. 4, pp. 342, 358. Ad¬ 
miral Seymour’s Evid. before Gem”, 
on Navy Promotions, Com. Tap. 18(53, 


v. 10, ]). 71. Index to Hpt i>. 480 
Clode, aiil. Fore. v. 2, p. 92. 
m (Ians. D. v. 172, p. 1472. 

“Earl of Derby T Hep, I)b] 0 , 
matic bervice, Com, Pam 1BV0 v 7 
405 , 47 ], 483 . ' * 

° TonpCj Life Ld. LiTcrpoal v 1 
p. 205, Uans, ]). v. 173, p, 205, r 
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1831, upon the recommendation of his political rival Lord Brougham, 
who then held the great seal. Lord Campbell, when lord high chan¬ 
cellor, appointed Colin Blackburn to be a judge of the Court of 
Queen's Bench, although he was of opposite politics, and was only 
known to the chancellor by ills professional reputation.! 1 And on 
July 3, 1865, the attorney-general stated in the House of Commons 
that Lord Chancellor West bury had exercised his judicial patronage 
without regard to the interests of party; and that he had selected 
a political opponent (Mr, Montague Smith, a Conservative member 
of the House of Commons) to fill the last vacancy upon the bench, 
and another Conservative gentleman to be chief registrar of the 
Court of Bankruptcy, because he considered them to be the most 
qualified persons for the said offices. In the appointment of County 
Court judges he had also striven to select men for their merit and 
qualification, without regard to personal or party considerations.^ 

In Ireland, it is true, a greater laxity on this point 
has prevailed ; and while the Derby administrations, in 
1852 and 1858, afforded examples of promotion from 
the Irish bar of political opponents of the government, 
yet ‘ no doubt, in Ireland, promotions to the bench 
have been made in general, by both sides, on party 
grounds/ r 

Subordinate offices in the superior courts of justice 
in England are in the gift of the heads of the several 
courts, to whom such officers are responsible for their 
proper conduct. 3 A different practice prevailed in 
Ireland, where, by an ancient prerogative of the crown, 
certain of these appointments were conferred by the 
lord lieutenant. Hut in 1871 this judicial patronage 
was conferred upon the judges, save ordy that junior, 
clerkships in the courts are now filled up by open 
competition/ 

Upon the retirement of Sir John Bolt, one of the lords justices 

p Mac. Mag. v. 11, p. 18. revising barrister, lb. v. 198, pp, 1487, 

Hans. D. v. 189, p, 1128 j lb, 1635, 1541. In appt. of official 
v. 189, p. 1611. referees under Judicature Act, lb , v. 

r JL v. 173, p. 205; v. 220, p, 430. 229, p, 1309. 

a Question raised us to proper 1 Bans. IX v. 189, pp. S42, 1002. 
exercise of judicial patronage in But. aee 34 <fe 35 Viet, c, 72, § 14 
appt. of cleik of assize, Hans. D. v, Hans. IX v. 235, p, 1572. 

102, pp. 343, 407. In the arnt of 





siderations.’ u rrom( 

Promotions in the civil service are wholly umn- Uons 
lluenced by party motives/ In fact, stringent icgnla- 
tions have been adopted and enforced by government 
to discountenance attempts on the part of public otheci s 
to obtain promotion by such means. Circulars have 
been addressed to members of Parliament- by the heads 
of the principal administrative departments, calling 
attention to orders in council, which strictly forbid the 
endeavour to interest members of Parliament in appli¬ 
cations for promotion or pecuniary advancement, and 
declaring that any attempt to obtain promotion by 
political or other indirect influence will be punished . 1V 
On the other hand, some public servants are forbidden 
by law (post, p. 633) to exercise the elective franchise, 
lest they should be subjected to undue political influence 
by their official superiors. In other cases, where the 
franchise is not restrained, care has been taken to pre¬ 
vent its independent exercise from being interfered with.* 
These measures, coupled with the general adoption of 
the system of competitive examinations, in appoint¬ 
ments to office, have done much to prevent the abuse • 
of patronage for party purposes. 


» Hans. D. y. 173, p. 908; v. 187, p. 021. 
* Ik v, '207 , p, 1865* 


w See post. p, £ 40 , 
1 16. p. 633, 
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The right of making appointments in the public 
service lias been, in certain cases, expressly conferred 
upon the crown by statute. Nevertheless, since the 
introduction of the competitive system, appointments 
are ordinarily conferred only in accordance with the 
provisions of orders in council regulating the same. 
But so long as the statutes are unrepealed, the crown 
possesses a reserved right to exercise the statutory 
power in such cases, and to set aside, at its discretion, 
the regulations established by order in council. 7 

The entire patronage of the crown in Great Britain 
was computed in 3863 at about 105,000 offices. 1 After 
t-pentand excluding the different classes of appointments in regard 
t'ion . to which, as we have seen, the influence of party was but 

small, there still remained a considerable amount which 
was regarded as being available for distribution amongst 


the friends and supporters of the existing adminis¬ 
tration. Patronage of this description was generally 
exercised through the instrumentality of the parlia¬ 
mentary secretary to the Treasury, or the political 
secretary of the department concerned, and upon the 
recommendation of members of Parliament, particularly 
when they were avowed supporters of the government. 6 
But the recommendations of members did not bind the 
discretion of the executive, and were sometimes dis¬ 
regarded in favour of a more suitable choice. b 


But parliamentary influence was often exercised in regard to 
nominations, or first appointments, in the civil service, irrespective 
of the member being a supporter of government* Thus, in 1867, 
Sir P. O'Brien, a Liberal member of the House of Commons, wrote 


? Sir W. Dunbar, Rpt, Pub- Accts* 
Com. Pap. 1874, v. 6, pp. 37, 50* 
e Hans* D. v, 172, p. 056* Of this 
number it is staled that the employ6a 
of the civil service amounted, in 
1862, to 43,163, while in 1822 they 
were only 18,500* lb , y. 170, p. 
1,044. But of late years the emplm^s 
m the civil service have considerably 
increased. Ib . v, 193, p. 1187* In 


J 873 they were computed to number 
43*509 (irrespective of civilians in 
military and naval dept$/> lb, w 
214, p/043. 

4 Com* Pap. 1854-55 on Civ. Her* 
v. 20, p* 112* Hans. I>* v. 18S,p. 
1034 - v. 103, pp. 323, I28G ; v. 207, 

p* 1 700. 

h Haas* D* v* 107, p. 1421* 
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the postmaster-general of Lord Derby’s administration, saying, 
* During the fifteen years I have been in Parliament, I have been 
allowed the privilege of nominating young men to offices in various 
branches of the public service, nearly all whom, as far as I can 
recollect, have given satisfaction.’ 0 But all parliamentary patronage 
ib now abolished ; and the rule is laid down that f applications [for 
appointments] through members of Parliament are calculated to 
defeat rather than promote the object in view. 1 d 

In the United States the delegates to Congress from the several 
states are gradually absorbing the executive function of appointing 
to all minor offices, as vacancies occur in the states they represent 
1 ho evil tendencies of this practice are manifold. 0 
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It included first appointments to minor and subordi¬ 
nate offices, and nominations, under the competitive 
examination system, until that gave place to ‘ open 
competition.’ The principal members of the ministry 
were careful, however, to hold themselves aloof from 
such transactions, lest their position should be compro¬ 
mised thereby/ Nevertheless, in every branch of the 
pu ) ic sci vice tile political head of the department was 
responsible, if not for every individual appointment, at 
any rate for the regulations under which the patronage 
was bestowed/ 


, system of competitive examinations, to which 
lcicrence lias already been made, was introduced for 
the express purpose of doing away with abuses in 
regard to patronage. From its first organisation the 
constitution of the civil service of the crown has been 
regulated by royal orders in council. 11 The principle 
of competitive examinations for appointments in the 
civil service was introduced by the same authority bv 
an order in counci l of May 21, 1S55, 1 having been 

c Case of A. C4. Duffy, Com, Pap. 

18(57 8, v. 41, p. 317; liana. D, v. 

198, p. 1409. 

d Kept. Civ. Sew. Inquiry Com 0 . 

Com, Pap. 1875, v. 23, Mr, Mimdollft, 


gf’V* N - W Kev - - 1854-6, V. 2oXtT 


124, p. 19 

c Am. L. Rev. v. 5, p, 373, 
r Cam. Pap. (Kept, on Dockyard 


appoint 1 .), 1852^8, v , 25, tm 
844, S6& 11 u -> 

s Ih. Rept. p. xii 

J- See Sir James Stephen's letter 
™ reorganisation of Oiv. » Wv _ 


p. 082 
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recommended in November 1853, in a report on the 
organisation of the Permanent Civil Service, by Sir 
Stafford Northcote and Sir Charles Trevelyan. Resolu¬ 
tions in favour of this principle were agreed to by the 
House of Commons on April 24, 1856, and on July 14, 
1857. Nevertheless, its adoption in the various parts 
of the service was gradual! 

Iii the House of Commons, a debate arose on April 1, 1862, and 
July 17, 1863, wherein the objections to the new system were very 
forcibly urged. The government upon both occasions explained the 
extent to which the system had been already adopted, and showed 
that the principle of competitive examinations was being gradually 
introduced throughout the public service. But Lord Grey, in the 
new edition of his Parliamentary Government, points out the peculiar 
abuses which have arisen in the working of the competitive system, 
and strenuously condemns it, as being * radically wrong/ and calcu¬ 
lated to obtain in general a less efficient class of public servants 
than those appointed by government under the old system. k 


In some departments open competition was the rule 
from the first; in others a limited competition among 
three candidates. In the civil and medical services of 
India, 1 the army generally, certain na val establishments, 
and nearly all the civil departments of the state, open 
competition was established, and thereby ceased to 
afford patronage to ministers. 

Twenty years before, in the India Bill of 1833, .Mr, Macaulay 
had proposed to rearrange the system of appointment to the Indian 
civil service on the basis of competition. But though agreed to by 
Parliament these clauses were a dead letter, and were after word a 
.repealed. Nevertheless they were re-enacted, by the help of Macau¬ 
lay’s powerful advocacy, in the India Act of 1853.' 

The existing arrangements in regard to competitive 
examinations for military or first appointments in the 


J Com, Pap, 1868-0, v, 18. 
k See fdso Mr, Obi Id era 1 and Mr, 
1 tu n t‘8 r bger v at i uns, 1 ian 8. i>. v. i 03, 
pp. 1101, 1107 j Quar. Rev, v. 327, 
p. (H j Ed. Rev, v. 139, p. 330; Duke 
of Northumberland’s address in Social 
Science Trans. 1870, p. 0 ; Helps on 


Govern merit * pp. 02-78 ; Sir A. 
Helps’ better to flic Civ. Serv, In¬ 
quiry' Coin 0 , in 1874 ; Com.Pap, 1875, 
v. 23, p. 301 j 19th Gen, v. 8, p. 715. 

1 As to working of eyefem in India, 
see Com. Pap. 1870, v, 7, p. 449. 
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service as prescribed by various orders in council, 
passed in the years 1S62 to 1872. are explained in the 
Seventeenth Report of the Civil Service Commissioners." 1 

In 1860 a select committee of the House of Com- Civil 
inons was appointed to consider the whole subject of appoint- 
civil service appointments. They recommended the Baculs - 
application of the method of limited competition to 
certain classes in the service, as preliminary to the 
future extension of a system of competitive examina¬ 
tion for all junior clerkships in the civil service, which 
should be open to all her Majesty’s subjects." These 
recommendations were approved of by the government, 
and measures taken in 186 L to apply them to the clerk¬ 
ships under the control of the Treasury." 

On April 9, 1869, Mr. Fawcett moved to resolve 
that in the opinion of the House of Commons all 
appointments, to the civil and diplomatic services 
ought to be obtained by open competition. But as the 
adoption of this principle would require ‘ a thorough 
reorganisation of the civil service, with a view to a 
division being made between the merely mechanical 
and the intellectual work ’—a duty which the govern¬ 
ment could not then venture to undertake—ministers 
opposed the motion, and it was lost on division. 1 ’ On 
February 25, 1870, Mr. Fawcett renewed his motion, 
but was met by an assurance that the government con¬ 
templated the speedy introduction of a system ot open 
competition on a sufficiently largo scale to give it a fair 
trial, whereupon the motion was withdrawn, Ti was 
afterwards stated that, should the new system prove 
successful, it was certain ultimately to become uni¬ 
versal.* 1 

t By order in council, dated June 4, 1870, the prin¬ 
ciple of public open competition for admission into the 


“ Coin. Pap. 1872, v. 19. 
« lb. 1800, v. 9, p. U. 

• lb. 1867-8, v. 22, p. G. 

VOL. I. 


p Hans. T). v. 195, p. 480. 
* lb. v. 203, p. 163. 
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civil sei'vice was established, and applied to nearly 
the public departments, the Home and Foreign Offices 
and British Museum 1 alone being at that time exempted 
from the operation of the new system, on account of 
the highly confidential and delicate nature of a large 
portion of the duties transacted therein ; likewise the 
two Houses of Parliament, for special reasons. Prom 
the Civil Service Commissioners’ Report in 1872, it 
appears that in the House of Lords and in die 
Foreign Office (but not including the diplomatic ser¬ 
vice) the system is being gradually adopted.* And 
in 1874 the Home Office introduced the competitive 

system. 1 

So that now patronage has been abolished, and the 
principle of competitive examinations introduced in all 
the public departments, except the diplomatic service 
arid the British Museum, wherein the trustees have 
hitherto declined to adopt the recommendations of 
the Treasury, though they have declared themselves 
favourable to a scheme of limited competition " Com¬ 
petitive examinations have also been established in 
regard to first appointments to commissions in the 
army/ The system was likewise introduced into 
the navy in 1869, but alter a short trial it it as 
abandoned in 1875."' In all other departments it has 
been determined to adhere to the competitive system, 
as being (if not the best system that could be devised) 
the one most suited to our present social and political 
condition, and as being of incalculable advantage to 


r Ilane. It v. 217, p. 145-1. 

• 15tb, 16th, and 17th Reps. Civ. 
Serv. Comius. Com. Pap. 1870, v. 1 •>» 
]ft7l v. 17: 1872, v. 10. Mr. Olad- 
etone, Hans. J>. y. 201 , p. 1344 ; v. 
ofi ; > n. 388 i and see Jh. v, PP- 
13 3* 254, As regards the Foreign 
Office, see Rep. Rip- »erv. Com. Pap. 
1S70 v. 7, p- 400; lh. 1872, v. t, 
p 407 The Treasury claim to have 
a discretionary right in certain eases 


of dispensing with the orders in 
council establishing the competitive 
examinations. Cora, Pap. 1873, v. 
p, 103. 

1 Eep. Com*. Pub. Accts, Com. 
Pap. 1874, v. G. 

u 2nd Kep, Civ. Ser. Cornn, Com. 
Pap. 1875, v, 23, pp. 460, 648, 
Hans. D. v* 234, p. 8*58, 

7 v. 2. 

* lh. 
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e heads of public departments in relieving 
patronage. 1 [Certain changes were made in 1876 in 
the working of the system in reference to candidates 
for the Indian civil service.] r 

On February 23, 1877, it was moved in the House 
of Commons to resolve that the principle of open com¬ 
petition now generally prevalent in the public service 
should be extended to the Foreign Office and the 
diplomatic service. [In the Foreign Office some six 
to fourteen nominees of the foreign secretary are sub¬ 
jected to a competitive examination, and in the diplo¬ 
matic service members are admitted by nomination on 
a test examination.] After debate the motion was 
negatived on division. 

But in cases where appointments have been made 
in public departments without the intervention of the 
civil service commissioners, through inadvertence on the 
part of the lieads of such departments, and without 
any default on the part of the persons so appointed, 

Acts have been passed to validate the appointments, 
and to entitle the appointees to the benefit of the Super¬ 
annuation Act." 

Even the officers and servants attendant upon the Pariia- 
two Houses of Parliament are not appointed by the 
Houses themselves, but either (as in the case of the 
principal officers) by letters-patent from the crown, or 
by the lord chancellor, or the clerk, sergeant-at-arms, 
or usher of the black rod, or by the Speaker, according 
to the department to which the particular office may 
belong, subject to the approbation of the House itself. 


of the classes of civil servants who 
are not now appointed by open com¬ 
petition, but selected by a minister or 
permanent bead of department, 
Qom, Pap. 1877, v, lfi/p. 502. For 
lists of persons irregularly appointed. 


* Marq. of Salisbury, Hans. B, 
t, 230, p. 5407* 

y 20 Rep, Civ. Serv, Camtt. Com. 

Pap.“l 87fS, v. 23 pp. 5-10 

* 3G Vic. c. 23; Hans. D. v. 22o, 

p. 1482; 39 & 40 Viet. c.GS; 1st t - — v ■wuuuen 

Rep. Pub. A Rets. Com. Pap. 1875, confirmed in office under the jw’ 
v. 8, Evid.p. 35. For an enumeration Com, Pap. 1877, v, 49, pp. 39] ggg’ 
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The clerk and cleric assistant of the House of Lords are both 
appointed by the crown. The clerk of the House of Commons is 
appointed by the crown, upon the recommendation of the pume 
minister/ the clerk’s assistant by the crown, upon the recommenda¬ 
tion of the Speaker. b Such functionaries in either House are. re¬ 
movable only by her Majesty, upon an address of the House to her 
Majesty for that purpose . 1 

It is not usual for any direct resolution of sanction 
to be passed, except in the case of the clerks at the table 
of the House of Lords. But it is competent to com¬ 
mittees of either House to report their opinions ^ as 
to the filling up of vacancies, and as to the salaries, 
arrangements, and classification of the establishment 
generally. 0 The House of Commons appoint their 
Speaker and the chairman of the committee of Ways 
and Means; the House of Lords their chairman of 
committees, and the examiners of standing orders for 
private Bills. 3 

Represen- As a necessary consequence of the division of the 
mtion in c jvll service into political and non political officers, ami 
Locwjf of the acknowledged supremacy of the members of the 
public de- administration over all the subordinate employes, it is 
partment. required by our parliamentary system that every branch 
of the public service should be represented, either 
directly or indirectly, in the Houses of Parliament. 
This duty is performed by the political heads, who are 
themselves solely responsible for every act of admini¬ 
stration down to the minutest details oi official routine. 
Having entire control over the public departments, 
they are bound to assume responsibility for every 
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act, and not to permit blame to be imputed 
to any subordinate for the maimer in which the 
business of the country is transacted, except only in 
cases of personal misconduct, for which the political 
chiefs have the remedy in then* own hands." 

c It is no arbitrary rule,’ says Lord Grey, 1 which Suborii- 
requires that all holders of permanent offices must be all perm a- 
subordinate to some minister responsible to Parliament, 
since it is obvious that without it, the first principle of some poii- 
our system of government—the control of all branches tlcalliead - 
of the administration by Parliament—would be aban¬ 
doned.’ 1 But the control of Parliament, as will here¬ 
after appear, is general, and does not admit of any 
direct interference with the subordinate officers of 
government. 

So strict is the rule of ministerial supremacy as to 
forbid any orders to be given to any public servant of the 
crown, by cither house of Parliament, except through 
the regular channel of official communication, namely, 
a secretary of state, or other officer who may be 
authorised to convey the royal commands.® 

So, also, as regards the dismissal of persons from Absolute 
public employ; the crown possesses by virtue of its the'wowa 
prerogative an absolute legal power to dismiss any of its 
servants holding office e during pleasure,’ on the advice public 

o t ci .. BcrYahtE" 

of its responsible ministers. 1 * Such a power ‘is indis¬ 
pensable, in order to give to the latter that authority 
over those by whose agency and assistance they carry 
on the public business, without which they could not 
justly beheld accountable by Parliament for the manner 


0 For further particulars on this case of Karl Howe in Mir* Purl* 
vn] 2. c. on the Cabinet 1831, p. 8127. Case of Sir S. Robin- 
Sir son, Ilans. 1). v. 205, p. 1324. Case 

r Grey, Purl Govt, new eel. p. 300. of Surgeon-Major TutWtl, L. T. Kep. 
« (tose of Sir Baldwin Walter, N.K. v. 34,p ( 838* As regards oHiem 
Hans. D- v. 101, pp, 1G81-1G41 i v, iu the navy, army, or Mlitia, see 
162, m>, 235-247, p, 530. 

h Chit tv on Prerog, 82. See the 
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in which affairs are conducted. 51 But such dismissals 
should take place without cause assigned. If a reason 
he given, it must he for an offence known to the law, 
and for which there has been a lawful trial and convic¬ 
tion. 3 Moreover, as respects those offices which are 
held 6 during good behaviour/ a tenure which has beeu 
applied by Acts of Parliament to the judges (whether 
their jurisdiction be local or general), the comptroller 
and auditor-general, the assistant comptroller, the clerk 
of the Parliaments, and the clerk and clerk’s assistants 
of the House of Commons, and various other function¬ 
aries, whose position is one that makes it desirable that 
they should he independent of the crown, holding their 
offices for life, the incumbents thereof are only remov¬ 
able (except in the case of certain officers of inferior 
grade) by legal process, or upon addresses from one or 
both of the Houses of Parliament, as the case may 
be. k 


Disrab- But while every government must necessarily possess 

the abstract right of dismissing any of its servants who 
incompe- ma y hold their offices ‘ during pleasure/ whenever they 
roCT ,r consider that such a step is required by the exigencies 
condnct. of the public service it has nevertheless been recog¬ 
nised as a rule that persons holding non-political, offices 
under the crown should only be dismissed for incom¬ 
petence or misconduct. 1 Dismissals on other grounds 
are highly objectionable and inexpedient; more espe¬ 
cially if they spring from political considerations. 
Doubtless, an active interference in politics, on the part 


1 Grey, Pari. Govt, new ed. p. 326* 
It ip an invariable rule that no mart 
dismissed from one public dept, all all 
be admitted to another* Ham?, 11. Y* 
227, p* 500. 

J Law Mag- v. 2 (1850), p. 180* 
k Broom, Const. ^ Law, pm 525, 
701, As to clerke of peace, who hold 
office quamdiu bene gememit, Hans. 

B. v, 173, p. 708; 27 & 28 Via. a 


65. For legal effect of this tenure, 
see Hans. I), v. 180, pp. 295, 304 ; 
and post, v, 2* For list of office* of 
courts of law in Great Britain and 
Ireland which are held for li*e, ecu 
Com. Pap, 1874, v. 24, p. 580. 

1 Grey, Pari, Govt, p. 287. Mr. 
Gladstone, Hans. P.v. 205, p, 1324; 
and 3rd Hep. Com 0 , Civ* Serv. Ex¬ 
pend. Com. Pap. 1873, v, 7, p. 649* 
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of a non-political office-holder, would be a case of 
* misconduct ’ sufficient to justify his dismissal. It is a 
"well-understood rule of constitutional government, that 
all such functionaries * should abstain from taking an 
active part in political contests,’ observing a stiiet neu¬ 
trality therein. If a contrary practice prevailed, it 
would inevitably follow that the opposite party, on 
succeeding to power, would retaliate on those who had 
assisted to uphold a rival ministry; and thus a repe¬ 
tition of vindictive and extensive changes amongst 
government employes would occur, that would prevent 
the growth of experience in office, and destroy the 
efficiency of the public service. 

In August 1866, tlie Lord Chief Justice of England, Sir Alex¬ 
ander Cockburn, dismissed, or rather declined to reappoint, as usual, 
Mr. Edmund Beales, as revising barrister for the county of Middle¬ 
sex, on account of his having taken ‘ a very active and leading pai t 
in a political agitation of no ordinary character, 1 having for its object 
the endeavour to bring about a radical reform of Parliament. Re¬ 
vising barristers are annual appointments, but it is ^ustomary to 
nominate the same person year by year, unless for some special 
reason ; so that declining to reappoint, in the present instance, was 
equivalent to dismissal. The chief justice conveyed his sentiments 
to Mr. Beales on this occasion, in an explanatory letter, wherein he 
stated that he was ‘ very far from thinking that to entertain or to 
express decided political opinions ought to be considered as disqua¬ 
lifying a member of the bar from holding otlice as a revising barrister. 
In making these appointments,' his lordship added, ‘ I have looked 
only to tho fitness of the candidates, and have never stopped to 
enquire what were their political views. But, on the other hand, I 
must say I do not think it desirable that a gentleman holding what, 
in the view of many persons, would he deemed extreme opinions, and 
occupying a prominent position in the political warfare of the day 
whether on the one side or the other- should be appointed to deeide 
judicially on the claims of persons to vote m the election of members 
of Parliament.’ Mr. Beales remonstrated against liis removal, as 
bein-r in his opinion, uncalled for and unjustifiable, but acknowledged 
the kindly and friendly spirit in which his lordship had acted towards 

him.” 1 - 



Case of 
Mr. 

Beales. 


m See correspond, in Jurist, v* government in 1841, upon complaint 
pt- 2f 34(5. See action taken by of clerks of justices of peaco in ' 
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In I860, Lord Chancellor Hatherley appointed Mr. Beales a 
county-court judge. His conduct in that capacity gave general satis¬ 
faction. 11 


Fidelity A ll public employes, whatever may be their private 

in the .A n , 

public convictions on political questions, are bound to discharge 
eervioe, their duties towards their official superiors for the time 
being honestly and faithfully, affording to them all the 
assistance in their power. But this assistance is neces¬ 
sarily limited to the sphere of official obligation, and 
does not require the surrender of private opinions, or 
justify' an intermeddling, on behalf of their employers, in 
political strife. While, on the one hand, the practice 
of depriving persons of subordinate offices simply on 
account of their political views is destructive of all 
efficient administration—as the example of the American 
^Republic has strikingly shown—on the other hand, it is 
manifestly unreasonable that any public Servant should 
be permitted to continue in active opposition to the 
existing government. 0 

Any connection of public officers with the press, 
which should lead to the improper use of official infor¬ 
mation, or which would disturb the confidential rela¬ 
tions which ought to subsist between members of the 
civil service and their chiefs, is strictly prohibited. 1 * 

Even the mere exercise of the political franchise by a subordinate 
servant of the crown* though not prohibited* may be considered, as a 
general rule* to be inexpedient.' 1 All persons engaged in the manage¬ 
ment or collection of the public revenue were* by statutes passed in 
the last century* expressly disqualified from voting at parliamentary 
elections* So strictly was this enforced that country postmasters in. 


Scotland, acting as * political agents*' 
Mir. IV1. 1841, p. 2216. 

“ Hans. D. v. 200* p. 440, 

0 ])e$}> of col. secretaries to 
Limit-Gov* of X. Scotia In 1818 and 
1800 in respect to control and dis¬ 
missal of public officers, Toronto 
Globe, 22 Sept. I860. Desp. to 
Gov. of Jamaica prohibiting public 
pffieurs from writing offensive letters 
111 the press, Com# i'ap. I860* v. 45, 


p. 3G3; Hans* X). v* 171, p. 722 , 
Also correspondence between cob 
sec* and Gov, of New Brunswick 
respecting dismissals from office for 
political reasons* New Bruns. A$s y * 
Jour* 1862, pp. 1Q2-10G. 

r Hans. IX v. 225, pp. 012, 016. 

'■ Grey, Bail, Govt newed. p. 285. 
Hans, IX v, 189, p. 747; v. 104, p. 
1598, 




IN REGARD TO OFFICES AND PUBLIC OFFICERS. 633 


<SL 


receipt of hut 4£. a year from the state were disfranchised. And by 
later enactments, all persons connected with the police or consta¬ 
bulary force, in town or country, were and still continue to be pro¬ 
hibited from exercising the elective franchise. r W ith this excep¬ 
tion, however, no one is forbidden to vote by reason of liis holding 
an olHce under the crown, or because he may be in receipt of a fixed 
income from the public revenue. 3 But motions to insert clauses in 
the Reform Bill of ISO7 to restore the franchise to revenue officers 
and to the police force were negatived. 1 Nevertheless the tendency 
of recent departmental regulations has been to secure a greater de¬ 
gree of independence than formerly to those public servants who are 
permitted to exercise the political franchise* Thus Mr. Ferrand, a 
political opponent of the government, was elected a member for the 
borough of Devonport, in February 1863, against one of the lords 
of the Admiralty, although the constituency comprises a large num¬ 
ber of employes in the Admiralty dockyards, whose votes turned the 
scale in favour of Mr. FeFraud. 11 At the general election in 1865, 
Devonport returned two Opposition members; but, upon petition, 
they were both unseated for bribery practices, v The royal commis¬ 
sion on dockyards, in I860, recommended the disfranchising the dock¬ 
yards, but this was not approved of by the government. w However, 
the Reform Bill introduced by Mr. Gladstone in 1866 contained a 
clause for the disfranchisement of the dockyard labourers ; avowedly 
in order to protect members from the undue influence on the part of 
constituents who are dependent upon government for their daily 
wages.* Mr. Gladstone's Bill did not pass, but, in 1867, it was 
stated by a member for a dockyard town that, as the i esult of an 
improved departmental system, ( government influence in the dock¬ 
yards was of no value now to any candidate/ y The government 
now give a half-holiday to dockyard voters to enable them to exercise 
tho franchise at their own discretion. 2 It has been estimated that 
the number of dockyard voters, in the several boroughs of Chatham, 
Devonport, Greenwich, Portsmouth, and Pembroke, who would have 
been disfranchised had this Bill become law was 3,655* a 


It is not easy to define the extent of { misconduct ’ 
of this description which should properly subject 
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period of great political excitement the government 
may be constrained to act with more severity towards 
public servants who may take an active part in politics, 
than at ordinary times. 

For example, in 18!9 3 when party feelings ran very high, Earl 
Fitzwilliam, an amiable and loyal nobleman, was summarily dis¬ 
missed from his office of lord-lieutenant of the West Riding of 
Yorkshire, because he had joined in calling a meeting of freeholders 
to consider of petitioning the king, and the two Houses of Pariia- 
meat, upon the existing state of public affairs, in terms supposed to 
reflect upon an answer recently given by the Prince Regent to an 
address from the City of London, 11 The ministry, being interrogated 
in Parliament in regard to this dismissal, justilled it on the ground 
that c it was essential to the due administration of public affairs, and 
to the dignity of the crown, that none of its servants should hold 
opinions of it derogatory to its honour and character/ 0 

In 1868, however, a Bill introduced into the House of Com¬ 
mons by a private member, to permit revenue officers to exercise 
the franchise, was allowed to become law/ * 1 notwithstanding reports 
made to the Treasury by the commissioners of Customs and Inland 
Revenue that the measure was highly objectionable, and must 
inevitably lead to mischievous results, 0 But an attempt made in 
1869 to remove the remaining restrictions which prevent customs 
officers from taking any active part, and officers in the Post Office 
from voting at elections, was opposed by ministers, on the ground 
that those concerned hi collecting the reven ue occupy a very different 
position from other public officers, and that if such persons were 
permitted * to mix themselves up actively in political life, the 
neutral position which they now occupy between the two parties in 
the state would be destroyed/ The Bill was accordingly rejected/' 
In 1870, a motion for a committee of enquiry into the extent of 
these disabilities was proposed, and after a brief debate with¬ 
drawn.^ But in 1874 an Act was passed to abolish all existing 
penalties against the interference of revenue officers, &c., at elections ; 
leaving it to the discretion of the executive government to issue any 
order whatever with regard to revenue and customs officers taking 
part in elections/ 1 The commissioners of Customs and Inland 
Revenue, however, again protested against this Bill. 1 
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It has been suggested that the relations between 
the subordinate class of public functionaries and the 
executive government should be regulated by statute, 
so as to prevent a possible abuse of power on the part 
of the responsible advisers of the crown towards their ® x ^ ,se 
subordinates in office. But it lias been well remarked power of 
by Lord Grey, that ‘ it would be impossible to limit the dismissal - 
power of dismissal to cases in which misconduct could 
be proved before a court of law, without incurring the 
risk of having the executive government paralysed by 
the passive resistance of persons holding these situa¬ 
tions, and by the obstructions they would be able to 
throw in the way of ministers they wished to oppose. 

Law would be too clumsy an instrument for regulating 
the conduct of the ministers of the crown and the 
permanent civil servants of the state in their relations 
to each other. This is now far more effectually and 
far more safely accomplished by the power of public 
opinion. So great is the authority of public opinion, 
that no minister now ever thinks of dismissing a public 
servant from those offices which are regarded as per¬ 
manent, unless for gross misconduct; but at the same 
time he has the power (and public opinion would sup¬ 
port him in using it) of dismissing such a servant for 
misconduct, which it might be impossible for any law 
to define beforehand, and of which there might be no 
legal evidence, though there was a moral certainty.’ j 
Lord Grey proceeds to point out that active opposition 
to their political chiefs for the time being, or attempts 
to embarrass them either by passive resistance or by 
putting difficulties in the way of their administration of 
office,"are just those kinds of misconduct which would 
be most dangerous, and yet most difficult to suppress 
or prevent by legal enactment. 11 ‘ The knowledge that 
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there is no legal restriction on the power of dismissal 
to prevent a minister from dealing with such a case as 
it would deserve, has probably been the principal 
reason why such cases do not arise ; and, by preventing 
the possibility of a struggle between a government and 
its servants, has kept up the good feeling which has 
hitherto existed between them/ 1 

By a Treasury minute of March 27, 1849, the prin¬ 
ciple has been laid down that the public are entitled to 
the whole of the time of the civil servants of the 
crown, and that government employes should not be 
allowed to accept situations as directors of companies 
requiring their attendance elsewhere during office 
hours, or otherwise to engage in pursuits which would 
interfere with the proper discharge of their official 
duties.’" But so long as civil servants discharge the 
duties of their departments satisfactorily, the govern¬ 
ment are disposed to refrain from interference with 
them in endeavours to improve their pecuniary circum¬ 
stances.' 1 On April 1S7S the rule was further defined 
in respect to local offices, members of school boards, 
&c., and the opinion was strongly expressed that such 
extra employment is generally prejudicial to the public 
service, because no one can serve two masters. Such 
offices, if of profit, are specially objectionable. If not 
of profit, the chief of eacli department must consider 
and ‘ decide on the compatibility of functions in respect 
of character and time.’ 0 

Whenever it is deemed advisable, in furtherance of 


1 Grey, Pari. Govt, new ed. p. 327. professional men, lb. v. 223, p. 004. 
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j jr-cfpbscd reforms or retrenchments in the public ser¬ 
vice, to dispense with the services of any particular class 
of public employes , it has always been customary to 
respect the claims of existing incumbents, by allotting 
to them suitable pensions or retiring allowances. It 
was well said by Edmund Burke, whose patient labours 
in the cause of national retrenchment were so eminently 
successful, that it was neither wise, expedient, nor just to 
interfere retrospectively with places or pensions ; that 
reform ought to be prospective; that tlie duration ot 
the life of a nation was not to be compared with the short 
duration of the life of an individual; that au individual 
hardship, and especially an injustice, ought not to be 
committed for the sake of arriving a few years sooner 
at the object Parliament had in view, namely, economi¬ 
cal reform.” ‘ The reason why public retrenchment in 
this country has been satisfactory to the nation is this, 
that no country, no Parliament, in pursuing the work 
of retrenchment, ever has been so studiously observant 
of the claims of justice to every individual. And 
therefore the work of retrenchment must be a well- 
considered and a gradual work/ q It is to the credit 
of the imperial government that they have invariably 
acted upon this magnanimous principle. Authority 
lias been given to the Treasury, by a general Act 
of Parliament, to make suitable compensation to all 
persons whose offices may be abolished ; T and in 
cases which do not come within the purview ol this 
Act, special provision is made by Parliament for the 
purpose. 0 

When the new Divorce and Probate Court was established, in 
1857, provision was made to compensate the proctors who had 
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cfcised In the old Ecclesiastical and Prerogative Courts, which 
then abolished. This compensation, including retiring allowances 
to judges and other officers of said courts, amounted to upwards of 
116,000/. per annum. 1 


Formerly the lord chancellor was at liberty to 
increase salaries of clerks in the Court of Chancery, 
within certain limits, at his own discretion, but in 1869 
an Act was passed providing that the Treasury should 
be a party to all alterations of salary in connection 
with the court, and in 1871 the committee on public 
accounts reported that it was desirable that the Trea¬ 
sury sanction should be obtained to all alterations of 
salaries and office expenses of the courts of law." 

On Feb. 18, 1873, a select committee of the House 
of Civil of Commons was appointed to enquire into any and 
what reductions could be effected in the expenditure 
Com™ l" 01 ' civil services (other than the national debt and the 
mittce. civil list), whether charged on the Consolidated Fund 
or defrayed from votes of Parliament, with special 
reference to those branches thereof which are not under 
the direct or effectual control of the Treasury. This 
committee was presided over by Mr. Childers. It 
made three reports, and recommended that the enquiry 
should be continued in the next session. The new 
ministry, however, declined to propose a resumption of 
it. T But they decided to appoint a commission to en¬ 
quire into various matters affecting the civil service. 

The first report (March 31) recommended that, 
inasmuch as the mastership of the Rolls was about to 
be vacated, any new appointment in that department 
should be made subject to the express condition that 
the office may be abolished or modified, or its salary 
reduced by the Treasury, without compensation, and 
that the Treasury should at once proceed to revise 
this department. In their second report the committee 
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aended that this principle should be applied to cm 
&1T salaried offices in legal departments within the cxpen- 
s cope of this enquiry."’ Whereupon a Treasury minute diturc * 
was issued, authorising a circular to be sent to the 
judges, &c., in conformity therewith.* 

The second report (June 12) dealt further with the 
administrative departments of the courts of justice in 
the United Kingdom, the expenditure for which amounts 
to 1,746,000/. per annum. While, as a rule, the 
Treasury claims and exercises a right to judge every 
measure increasing, or tending to increase, the civil 
expenditure, the functions of that department are not 
uniform in respect of all branches of the civil service. 

The power of the Treasury in dealing with the legal 
departments is to a great extent limited by statute, 
ant is ineffectual to prevent excessive and ill-regulated 
expenditure. The committee therefore recommended 
(as preferable to enquiry by themselves) that these 
establishments should undergo a searching investiga¬ 
tion by a competent commission of enquiry to be ap¬ 
pointed by the crown. This enquiry to embrace the 
numbers, salaries, superannuations, mode of appoint-_ 
ment, and promotion for each establishment, and should 
recommend who ought to be responsible to Parliament 
for their organisation, and what should be their relation 
to the Treasury; and in view of the probable changes 
under the Judicature Bill now pending (and since 
become law), should report what rules ought to be 
laid down as to compensation on abolition of judicial 
or other offices therein, with a view to general legisla¬ 
tion on the subject. 7 


Tins commission of enquiry was appointed by the crown in Report of 
October 1873. On December 8 they presented a first report, on Civil 
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the subject of the proper compensation to be allowed on 
of judicial offices, or of subordinate offices in courts of justice, and 
on the possibility of utilising the services of persons m receipt ot 
such compensation. 1 Certain subordinate offices connected with 
the great seal were abolished, and new provision made for the 
duties and salary of the clerk of the crown in Chancery in 1 hi I, by 
the Act 37 & 38 Viet. c. 81. On July 31, 1874, the commission 
presented a second report, dealing with the organisation and duties 
of all existing administrative departments of the courts oi justice, 
and making various recommendations to promote an efficient 
responsibility to Parliament for the same, and also to ensure a more 
direct and effectual control by the Treasury over financial anango 
ments in the legal establishments.* 1 Being unable to agree as to the 
department of state which should lie specially held responsible for 
the administrative departments in the courts of justice, the com¬ 
mission presented supplementary reports on this subject, pointing 
out opinions they had received from men of large administrative 
experience, in favour of assigning to the home secretary (in con¬ 
nection with the office and responsibilities of a minister of justice) 
the oversight and control of tlie legal departments, and, on the other 
hand, adverse opinions, in favour of a recognition of tlie responsi¬ 
bility of the lord chancellor for the same. Tlie majority of tlie 
commissioners were of opinion that this was a question of policy 
not properly before them. Accordingly, in the absence of any 
larger scheme, they recommended that the control of the lord 
chancellor should be acknowledged and made operative throughout 
all the departments of the High Court of Justice, and be exercised in 
concurrence with the Treasury. The minority of the commissioners 
objected to any scheme which would lessen the authority and 
responsibility of the lord chancellor. 11 In 1876 ministers stated 
that they were about to give effect to the recommendations of the 
commissions 


The third report {on July 25) proposed for conside¬ 
ration the expediency of amalgamating the Customs 
and Inland Revenue Boards, and whether the increas¬ 
ing charge for the departments under the postmaster- 
general was required, but deferred such enquiries until 
next session, when they recommended that the com¬ 
mittee should be reappointed. 
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Meanwhile, it dealt with the question of economical Civil 
reform in the organisation of the permanent and tempo- 
vary staff in the civil departments. This report embodies diture - 
various recommendations with a view to the reduction 
in numbers and cost of these establishments, regard 
being had to the claims of existing incumbents. The com¬ 
mittee regret that the policy of the rules embodied in 
the orders in council of 1870 and 1871, for the entry by 
competitive examinations into the civil service, has not 
been always applied with harmonious action between 
the Treasury and particular departments, and they ex¬ 
press their opinion ‘ that careful regard to the respec¬ 
tive functions of the Treasury and of the heads of 
departments, should prevent a recurrence of such dif¬ 
ferences.’ The committee further remark, in reference 
to the authority of the Treasury in deciding upon the 
necessary establishments of the various civil offices, 
that ‘ inasmuch as the civil estimates are presented to 
Parliament on the responsibility of the Treasury, and 
are moved by the secretary to that Board, they cannot 
but think that Parliament will look to the responsible 
heads of the Treasury as competent to deal with contro¬ 
versies between the heads of civil departments and the 
permanent officers of the Treasury, when those contro¬ 
versies relate to the establishments to be voted by the 
House of Commons/ d 

The committee (in their third report) specially 
adverted to certain new rules for the organisation of 
the civil departments by which the clerical force in 
each office is divided into three classes:—(1) A com¬ 
paratively small class of established clerks, with high 
salaries, fixed tenure, and pension, selected by open 
competition of a superior kind. (/) An intermediate 
class of established clerks, with lower Salaries, but with 
fixed tenure and pension, also selected by open compe- 
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tition, though of a lower standard. (3) A class of 
writers, paid by the hour or week, selected by the civil 
service commissioners after examination in reading, 
writing, and arithmetic, but without fixity of tenure, 
pension, or prospective advantages. The new rules 
have been condemned by some prominent and expe¬ 
rienced officials, and the committee 1 doubt the wisdom 
of the present arrangements,’ although they refrain 
from recommending any alteration in them. Approving 
in the main of the competitive system for admission 
into the civil service, they feel the importance of a good 
system of promotion, under which men can be advanced 
to the higher grades, according to their fitness and 
merit. The committee also doubt the practicability of 
excluding any considerable number of employes from 
the benefits of superannuation, inasmuch as the advan¬ 
tages of superannuation in retaining trained officers 
in^the service, in protecting the public from combi¬ 
nations, and as a means of enforcing discipline, are 
obvious.® 

On June 17,1873, the House of Commons appointed 
a select committee to enquire whether writers appointed 
before August 19,1871, have suffered any wrong or 
injustice by the cessation of the system of a progres¬ 
sive rate of payment [pursuant to the new regulations 
enforced by the order in council of that date]. The 
committee reported on July 30 their c opinion that a 
restoration of the system of a progressive rate ol pay¬ 
ment will best meet the requirements of justice, give 
contentment to the writers, and promote the efficiency 
of the public service.’ The report was accompanied 
0 y m i n utes of evidence, and an appendix of illustrative 
documents. 1 

In 1871, the Disraeli administration determined 
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upon the issue of a Treasury commission to enquire 
into the organisation of the civil service. It should be 
the duty of this commission to investigate the working 
of the system of competitive examinations, and to 
recommend any suitable modifications of the same ; to 
consider the principle of transferring men from office 
to office ; the possibility of grading the civil service as 
a whole, and of establishing uniform rates of pay in 
different departments; and the system of employing 
writers for temporary service. B 

This commission (known as the 1 Playfair Commis¬ 
sion’} was appointed on April 25, 1874. They pre¬ 
sented a first report in January 1S75, which, together 
with the minutes of evidence taken, and some subse¬ 
quent correspondence on the subject with the chancel¬ 
lor of the exchequer, was laid before Parliament in 
February 1875. The report recommended a partial 
reorganisation of the lower and higher grades of the 
civil service, by the substitution of a larger number of 
clerks of the lower divisions for the clerks of the higher 
division ; a modification of the present competitive 
system for first appointments, by permitting a choice to 
be made from a list of successful candidates; the intro¬ 
duction of the system of service pay, with extra ‘ duty 
pay ’ as a reward of special services; with proposals in 
regard to promotion by merit, transfers from office to 
office, staff appointments, and the great reduction of 
the class of ‘ writers.’ h After the receipt of this report 
the Government instituted special enquiries into the 
mode in which the proposed reform would accommo¬ 
date itself to the requirements of particular depart¬ 
ments,* and invited the assistance of the commissioners 
in applying the principles they had recommended to 
the reorganisation of one of the large departments* 
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Chil On March 19,1875, Sir Charles Trevelyan gave impor- 
Service rant evidence before the commission in relation to the 
ST* topics embraced in their first report, and especially as 
to the desirability of maintaining intact the principle 
of competitive examinations, and as to the proper 
mode of rendering the supervision of the Treasury 
over the public departments efficient and complete. 
This evidence is appended to the second lepoit as 
Appendix F. 

On May 14, 1875, the commission presented a 
second report, which relates to appointments in various 
offices requiring special and technical qualifications, 
viz the British Museum, the Department of Science 
and Art, and the Public Record Office. The commis¬ 
sioners are of opinion that the plans recommended 
in their first report can be adapted to these establish¬ 
ments, and to appointments in other offices requiring 
special and technical qualifications, without material 
modification . fc 

The Civil Service Enquiry Commission presented a 
third (and final) report on July 28,1875. It deals with 
the Inland Revenue and Customs departments, and 
recommends their reorganisation upon the principles 
advocated in the previous reports. 1 

On July 2fi the chancellor of the exchequer informed 
the House of Commons that the interesting and sugges¬ 
tive questions raised in these reports would be carefully 
considered by the government during the recess. 

On February 12,1876, an order in council was passed 
to give effect to the recommendations ot the commis¬ 
sion in regard to the staff for the lower division, or 
‘mechanical and routine’ work of government offices 
consisting of * writers,’ of men and boy clerks, to fie 
appointed after open competitive examinations belore 
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» Hans, D. v. 226, p. 45. 


bhl II, IN REGARD to offices and PUBLIC OFFICERS. 61 

.. ; ^ivil service commissioners, and was laid before Parlia¬ 
ment. 0 

When * the Civil Service Commission ’ was first 
created in 1855, it was a tentative department, and the 
commissioners received no salary. It was afterwards 
deemed expedient to make them salaried officers. Of late 
years the business of the department has greatly increased, 
and the delicacy and difficulty of the work have increased 
also. The commissioners have now to examine candi¬ 
dates for the whole civil service, and likewise candidates 
for first appointments in the army, for admission to the 
Eoyal Military Academy, for commissions in the Eoyal 
Marines, for appointments in the Indian civil service, 
the Indian civil engineers, the foreign service, together 
with candidates for employment as writers. The com¬ 
missioners have likewise to conduct correspondence 
with the various public departments as to the character 
of the examinations and the questions to be put to can¬ 
did ates. p 
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In 1875, upon the death of Sir Edward Eyan, the 
late chief commissioner, the government appointed in 
his place a peer of Parliament, Lord Hampton, with an 
increased salary; and a third commissionership wa 3 
again created, an office which had been in abeyance, 
since the death of Sir E. Head in 1869. This gave rise 
to considerable opposition in the House of Commons, 
chieily because of Lord Hampton’s advanced age (76). 
But the government defended the appointment on the 
ground of special fitness, and because it was desirable 
that the commission should be represented in Parlia¬ 
ment.* 1 


On May 5, 1874, the House of Commons appointed Sale <& 
a select committee to enquire into the existing principles 8Wem - 
and practice regulating the purchase and sale of mate- stores. 
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rials and stores in the several public departments/ 
(This was in continuation of a similar enquiry in 1873.) 
The committee reported on July 3 on the several civil 
and military departments, but principally upon the 
management of the stationery department, and upon 
the mode of regulating and defraying the cost of printing 
for Parliament and for the public departments. 

As with the appointment and dismissal, so also in 
regard to the remuneration of public employ is, it should 
be left to the government to determine the amount of 
pay to be allotted to all public servants, of whatever 
grade or position/ Those who serve the crown should 
look directly to the crown for compensation and reward. 
The salaries and allowances of all public servants, in 
every department of state (with the exception of those 
functionaries whose salaries are fixed by Act of Parlia¬ 
ment)/ are regulated by the Lords Commissioners of the 
Treasury, and determined by Treasury minutes. [When 
a salary is proposed to be fixed by a Bill before the 
House of Commons an amendment to increase the 
amount of salary, though unusual, and generally inex¬ 
pedient, is not irregular."] It is competent for the 
official head of every public department to recommend 
to the Treasury the alteration or increase of salaries to 
his own subordinates. But every such recommendation 
is subjected to the closest scrutiny by the Treasury, who 
possess supreme control in all financial matters, over 
every other branch of the public service/ The salaries 
and expenses of the public departments are annually 
submitted to the review of the House of Commons in 
the estimates, and a separate vote is taken for the 
amount required to defray the same, in each depart- 

r Gobi, Pap. 1874, v, 11, p. 339, to this rale ; see post f pp, 609-664. 

5 Corresp. Will. TV, with Earl 51 Hans, D. v. 143, pp. 696-703 5 
Orey T y. 1, pp. 134-152, Citing v. 180, p. 1164. 
opinion of law ofticera of the crown, y Hang. I). v. 73, p, 1602, lb. 

1 The officers of the two Houses v* 117, p. 834, And see v, % Ob 

Parliament are also an exception the Treasury. 
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raeut. Appended to the estimate for every vote, a list Salaries, 
is given of the different items of expenditure included tVC ’ 
therein; but, although it is within the power of the 
House of Commons, in committee of supply, to reduce 
any such vote by omitting the amount of any particular 
salary, or other item, this power is rarely exercised, and 
only upon grave and urgent considerations. It is per¬ 
fectly competent for either House of Parliament, and 
more particularly for the House of Commons, to subject 
the conduct of the executive government towards the 
subordinate officers and servants of the crown to free 
enquiry and criticism ; but there should be no attempt 
to interfere with the discretion of responsible ministers, 
in regulating the pay and allowances of public employ is, 
except in cases where it is apparent that injustice and 
oppression have been exercised. 


On July 16, 1849, a motion was made in the House of Com¬ 
mons that a reduction of ten per cent, should he made in all salaries 
in the several departments of government, at home and abroad. 
The motion was opposed by ministers, and negatived on division. w 
The Treasury have always objected to dealing en bloc with depart¬ 
mental salaries.* When the government determine upon any reduc¬ 
tion of official salaries, or emoluments, it is customary to respect 
existing interests.* 

It is a rule in the public service that if an officer in 
the receipt of a pension receives new employment his 
pension is merged for the time being in the salary lie 
receives. 1 


This law must not be evaded, by allowing colonial officers in 
receipt of imperial pensions, to draw part of their emoluments by 
way of gratuity, lest the offenders should incur severe penalties, 
and a withdrawal of their privileges to receive pensions out of the 
United Kingdom." 

When a man has been discharged from the public Subject to 
service upon retiring allowance and is afterwards found reca11 - 

- Hans. 1). v. 107, pp. 408-451. Pap. 1870, v. 54, p. 457, &c. 

* lb. v. 217, p. 1451 ; Com. Pap. 1 lb. v. 283, p. 814. 

1873, v. 7, p. 662. “ Circular Deap. 1 Oct. 187f< w 

* lb. v. 203, p. 1464; see Com. Zeal. 11 . J] a . jS80. App. \ o jg 






capable of doing further work the Treasury may recall 
him, and if he does not answer to the recall he forfeits 
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his pension. b 

Pecuniary While every salary and the classification of every 
should be office is duly submitted in the annual estimates for the 
Treasury 8 criticism and sanction of Parliament, it is the peculiar 
duty of the executive government and of the heads of 
the several departments to enter into the particular and 
minute considerations by which the rate of salaries, the 
annual increments, and the prospect of promotion are 
adjusted. This duty is discharged by the lords of the 
Treasury, and should be left to their unfettered dis¬ 
cretion, inasmuch as they are responsible for the 
expenditure incurred in every branch of the public 
service. 

AppHca- By a Treasury minute, dated February 26, 1866, 
increase which embodies the substance of regulations previously 
of salary, established in various departments of the civil service, 
it is provided that henceforth, as a general rule, no 
application in relation to increased pay or allowances 
(or for promotion, where such rests with the Treasury) 
will be entertained by the board unless transmitted 
through the head of the department to which the 
applicant belongs. But in the event of the depart¬ 
mental head refusing to forward any such application, 
the Treasury will receive it direct from the subordinate 
officer, if it be accompanied by a copy or statement of 
the refusal, and will determine whether or not the 
communication was one which should have been ad¬ 
dressed to them. 

This minute has originated in consequence of a 
practice recently introduced by employes in the civil 
service of memorialising the Treasury for increase of 
salary or improved departmental position through mem¬ 
bers of Parliament or other influential persons, or by 
direct petition to the board itself. 


b liana. D. v. 235, p. 1420. 
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v TJi enforcing a stricter rule upon the service, the 
treasury expressly disclaim the desire to debar any 
classes or individuals in the public service from making 
a respectful complaint of any matter of personal 
grievance. Still less do they intend to offer any ob¬ 
stacle to the most free action of members of the legis¬ 
lature who, on public grounds, may consider it their 
duty, whether in Parliament or by communications to 
the Treasury, to call attention to cases of grievance on 
the part of individuals, or who may think lit to enter 
upon the investigation of questions affecting the re¬ 
muneration and other conditions of service under which 
classes of public officers are employed. It is equally 
the duty and the desire of the Treasury to afford every 
proper facility for such representations, and to give 
them their impartial attention. 0 

Nevertheless, a due regard to the principles of sub- Political 
ordination, and the maintenance of proper relations for^dden. 
between the various officers employed in the civil 
service, requires that for the future the Treasury 
should insist upon the observance of the rule which 
forbids subordinate officers from seeking advancement 
by means of pressure put upon the executive govern¬ 
ment by persons whose only knowledge of the cir¬ 
cumstances of the case is derived from the ex parte 
representation of the applicants themselves. d And by 
a minute, dated May 2, 18G7, and directed against the 
‘ growing practice on the part of gentlemen employed 
in the public service to endeavour to influence the 
Treasury to accede to their applications for increase of 
salary or additional retiring allowance by means of the 
private solicitation of members of Parliament and other 
persons of political influence,’ the lords of the Treasury 
declare that any such attempt hereafter will be treated 


* For example, Hans. D. v. 193, Pap. 1806, v. 39, p. 339; Hans Tl 
>. 1407 ; v. 217, pp. 303-306. Com. v. 181, p. 1800: v 180, p. 391 • v 
>«« 1R73. v. 7. nil 10,1 «« irroA 1 > V ‘ 


Pap. 1873, v. 7, n,». 683 - 680 . 104, pp. i686, 1505 ; V 230, p 4l* 

* Copy Treasury Minute, Com. 
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by them as an admission on the part of the applicant 
that his case is not good upon its merits, and it will be 
dealt with accordingly. On the other hand, any such 
representation which reaches them in the recognised 
way will receive their most careful consideration. 0 

Tiie system of superannuation allowances now exist¬ 
ing in the civil service was first introduced early in 
t ie present century. Prior to that time provision for 
public officers on their retirement from active service 
was generally secured by methods which would now be 
considered as objectionable. The first Act for esta¬ 
blishing a system of superannuations applicable to 
public officers generally was passed in 1810. In 1822, 
owing to the eliorts of certain economical reformers it 
was enacted that deductions should be made from the 
ha aries of all civil servants as a contribution towards 
the superannuation fund. But this Act was repealed in 
18^4, and about 90,000Z. which had been collected 
under it repaid to the contributors, upon the principle 
that such deductions were in violation of the terms 
on which public officers had entered the service. In 
1828 a finance committee of the House of Commons 
recommended the re-adoption of deductions, but Par¬ 
liament would not sanction this proposal, so far at least 
as existing interests were concerned. In 1829, how- 
ever, a Treasury minute was passed—for the purpose 
essemng pi ospectively the public charge for super¬ 
annuations by which deductions were imposed on the 
salaries of all civil servants to be thereinafter appointed. 
This was ratified by Parliament, and a new Act passed 
in 1834, authorising deductions towards the super¬ 
annuation fund to be made from the salaries of all civil 
servants appoint ed after August 4, 1829, but exempting 

ll! Coi h ^ifw 807 ' V 3 P- 32;{ ! of revenue officials were, until 186H, 

J mSS I„ iLV 095 ’’ "I l f’ d ,« Wd “e of the W 
* xerciso' of nSical ‘3 < are stifl Prohibited from 

1 mfluetlce frtr taking active part at elections. I ft, v. 

^fcraadifement Hie numerous class 188, p, 1038 j v. 194, ]-, ibS& 
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who held office prior to that date from any such Sapcran- 
payment. The distinction thus made between two 
classes of civil servants, according as they received 
their first appointments before or after 1829, gave lise 
to much dissatisfaction. This, together with other 
anomalies and irregularities attending the working of 
the system, induced the Government in 1856 to appoint 
a commission to enquire into the operation of the 
Superannuation Act. The commissioners made an 
elaborate report in the following year, wherein they 
reviewed the whole question in all its bearings. Ad¬ 
mitting that the first impression in entering on the 
enquiry had been favourable to the retention of deduc¬ 
tions, they concluded, upon a careful review of the 
whole case, and ‘ with a view to public interests alone, 
to recommend ‘ the total abolition of deductions foi the 
purpose of superannuation, without any corresponding 
reduction in the salaries on which such deductions had 
been charged,’ as being the only settlement of the 
question which was ‘ likely to be permanent and satis¬ 
factory.’ f This recommendation was approved by Par¬ 
liament, and an Act passed to repeal the section of the 
Act of 1834, under which the deductions had taken 
place (20 & 21 Yict. c. 37). In certain minor depart¬ 
ments such as the lighthouse boards, the endowed 
schools board, and some branches of the police seivice, 
the employes contribute to an annuity fund, which is 
supplemented by government.® But there has been a 
growing disposition of late years to grant superannua¬ 
tion allowance in all public establishments, without 
requiring any deductions Jrom salaries. 

In 1859 another Act was passed t.o extend the 
operation of the Act of 1834 to all persons who had 
served in an established capacity in the permanent civil 


' Com. Pap. 1867. Sets. % v. 24, pa 217-237. 

» Third Rep. Civ. Serv. Exp- Com. Pap. 1873, v. 7, p. 624. 
h lb. p. 637. 
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service of the state, and who were not otherwise pro¬ 
vided for by Parliament. The Act was necessary 
because several classes of public servants were omitted 
from the operation of the Act of 1834 in order to save 


them from becoming liable to the abatements, but these 
deductions having been abolished, it was deemed ex¬ 
pedient to bring all civil departments under the pro¬ 
visions of the Superannuation Act. 1 But if a super¬ 
annuated person afterwards is appointed to office in 
any part of the empire, his allowance is to be reduced 
by the amount of salary received for such service.’ The 
total annual charge for civil pensions, annuities, and 
superannuation allowances in Great Britain, as esti¬ 
mated in 18G9, exceeds l,600,OOOZ. k This includes 
annuities to the royal family and civil list pensions, 
but not half pay and pensions for military services. 

The system of superannuation by deduction from 
the salaries having been tried and failed, it was decided 
in 1870, in order ' to promote economy and efficiency,’ 
to diminish the number of established clerks as vacan¬ 
cies occur, and introduce * men and boy writers on the 
ordinary footing of commercial clerks ’ 1 — i.e., per diem 
allowances and without superannuation. But tins 
system did not work well, and was afterwards con¬ 
siderably modified.™ 

In 1869, by the Act 32 & 33 Viet. 32, the Treasury 
were empowered in their discretion n to commute pen¬ 
sions to retired officers in the army and navy and clerks 
in the war and admiralty departments by payment of 


1 Hans. D. v. 153, p. 354; 22 minutes and circulars issued under 

Viet. c. 26. 36 Viet. c. 23, and 30 & them, concerning pensions, and super" 
40 Viet. c. 53. allow*. See Ool. office list, 1870, p. 

i 35 Viet. c. 12. 216. 

* Com. Pap. 1868-9, v. 86, p. 1H 6. 1 Hans. T). v. 203, p..1247; v. 

Civil Service Superannuations alone, 203, p, 1-172; V. 200, |). 15M1. 

including mull pOUCH'hen iillnvvnei • i ”* • •••!, Kojk Uir. Et’.’rv. luq. 

exceed* 1,100,0007. Ooisi. Cm 187a, Ortm 1 *. Gam. Pap. 1876, v. 23, 

V. 7, pp, 581, 841. For Imp. Acts, ° Hans. D. v. 211, p. 283. 
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a capital sum of money, according to the estimated Supenm- 
duration of life of the pension holder. miall0n ' 

On April 18,1ST 1, a motion was made (by a private 
member) to resolve—‘ That it is expedient to extend 
the provisions of the Pensions Commutation Act, 1869, 
to all the departments of the civil service. In reply, 
the chancellor of the exchequer stated that ministers 
proposed to amend the said Act by taking away the 
privilege of commutation as far as regards pensions on 
retirement after sixty years of age, and upon a medical 
certificate, and by limiting the privilege to those who 
received compensatory pensions on aceount of the abo¬ 
lition or reorganisation of their office. With this 
restriction they proposed to extend the Act to the whole 
civil service. Satisfied with this concession the mem¬ 
ber withdrew his motion." [The Bill was accordingly 
introduced and passed. 11 It was extended to telegraph 
clerks by Act 3-5 & 36 Viet. c. S3, and amended by 
Act 39 & 40 Viet. c. 73, and again amended in 1882 
so as to admit of the commutation of a portion of a 
pension.] But the Treasury would object to commute 
a pension for anyone of whom there was a definite 
prospect of his being again employed in the public 
service.' 1 

By the Superannuation Act of 1875, a special rate 
of pension is allowed to persons who have been in the 
civil service of the state in an ‘ unhealthy place.’ 

That all persons employed by the crown in the 
civil service of (be United Kingdom are entitled to 
a superannuation allowance after a certain length of 
service is a principle which, ratified by A ct of Parlia¬ 
ment, is now ‘ universally admitted,’ r provided only that 

he has reached the age when retirement upon, a pension 
is allowable, or that an earlier retirement is justified 



. n,,,,,. n. v. an, j.. 

>■ ;ii & 36 Viet. e. 30. 

* Hans. D. v. 208, p. 1847 - 
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by a medical certificate of incapacity for further ser¬ 
vice. 8 But if it should afterwards appear that a pension 
had been granted upon insufficient grounds, or at too 
high a rate, the lords of the Treasury would revise 
their decision and issue a new minute thereon. 11 All 
pensions and retiring allowances to public servants, 
although payable under statutable authority, are awarded 
by the lords of the Treasury, pursuant to regulations 
they are empowered to make from time to time for 
that purpose. 

The maximum pension to a retiring civil servant 
contemplated by the Superannuation Act is an amount 
equal to two-thirds of his salary. But by the 9th clause 
of the Act, pensions up to the full amount of the salary 
may be granted ‘ in cases where the services were of 
a peculiar and unusual degree of merit.’" But this 
power has been most sparingly exercised/ 

Formerly pensions were granted at the discretion 
of the sovereign. But as great irregularities prevailed 
in the granting of pensions by the crown, it became 
necessary for Parliament to interpose its authority to 
regulate and restrict the exercise of this prerogative. 
Prior to the reign of Queen Anne, the crown had 
assumed the right of charging its hereditary revenues 
with pensions and annuities ; and it had been held that 
the king had power in law to bind his successors. 
But, on the accession of Queen Anne, an Act was 
passed (1 Anne c. 7), forbidding the alienation of any 
portion of the hereditary revenues for any term beyond 
the life of the reigning monarch. On the accession of 

■ Hans. D. 223, p. 1214. If the 1874, App. 2. 
government should refuse to allow to 1 Case of Sir W, Brown, Com, Pap, 
a public officer bis just claims under 1871, v. 37, p. 527. 
the Superannuation Act, he could u liana. IX v. 217, pjx 1531,1601, 

Apply to the court of Queen’s Bench v Case of Sir R, Hill, Coin. Pap. 

for a mandamus to compel the Tree- 1864, v. 3Q t p, 610 ; v. 32, pp t 665, 
eury to pay him whatever he was 669. lb, 1873, y. 7, pp. 656, 671. 
entitled to receive, Hans, 1). v. 180, lb, 1876, v. 42, p. 676, lb, 1877, 
P- 603 ■ New Zealand, Leg, Ooim, JIs. y. 49, p. 687, &c. 
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George III. the land and other revenues of the crown, 
except the revenues of the duchies of Cornwall and 
Lancaster, were surrendered to Parliament, in exchange 
for a fixed civil list. 



The ‘ Civil List 1 originated after the Revolution, It was then Civil list, 
applied to defray the charge both of the royal household and of the 
civil offices of government, hence the term 1 civil list/ It is now 
exclusively limited to the expenses of the sovereign and of the royal 
households 

In the colonics, the term * civil list * is applied to an enactment 
which withholds certain portions of the regular expenditure of the 
colony from being annually voted by the legislature. Under the 
Civil List Act, it is the duty of the Treasury, when required by the 
sovereign, to render assistance in the administration of the civil list, 
but the extent of such interference is expressly limited, and it can 
only be exercised for the benefit of the Queen,* 

The pensions which had previously been paid out of 
these revenues were henceforth paid out of the civil 
list. There was no limit to the amount of pensions so 
long as the civil list could meet the demand ; and no 
principle on which the grant of them was restrained, 
save the discretion of the crown and its advisers. 5 ' 

The abuses of the pension list, and the enormous Abuses o£ 
facilities it afforded for corrupt purposes, frequently sioVfot, ■ 
engaged the attention of Parliament during the reign of 
George III., and several Acts were passed at different 
periods to regulate the grant of pensions. The consti¬ 
tutional right of Parliament to investigate this matter, 
and to control the crown in respect to all payments of 
the civil list, was fully asserted and secured by Ilurke’s 
Act in 1782,” this Act forbade the granting of secret 
pensions, upon the principle that Parliament had a 
right to be informed of every instance of the exercise 


- May, Const. Hist. v. 1, c. iv. 

1 Mr. Gladstone, Hans. I). v. 208, 
p. 157. 

» May, Const. Hist, v. 1, pp. 214, 
213. 


■ 22 Geo. III. c. 82. And sea 
debate on Sir 0. W. Dilke’s motion in 
regard to Civil List in Hang, i) ‘ 
210,pp. 251-317. Rtamaurice life 
of Lord Shelburne, v. 3, pp. ^ gQ 
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of this prerogative in order to ensure and enforce the 
responsibility of the ministers of the crown." It further 
acknowledged the principle that pensions ought to be 
granted for two causes only; namely, as a royal bounty 
to persons in distress, or as a reward for desert. 

The interference of Parliament to restrain abuses in 
the grant of pensions continued during the succeeding 
reigns of George IV. and William IV. ; b and finally, 
upon the accession of her present Majesty an Act was 
passed which limited the right of the crown to grant 
new pensions on the civil list to the sum of 1,200/. in 
each year ; in addition to the pensions previously in 
force. A like amount is granted to her Majesty, for 
each and every successive year of her reign, cumula¬ 
tively, for the bestowal of new pensions : such pensions, 
pursuant to a resolution of the House of Commons of 
February 18, 1834, to be awarded only to ‘ such per¬ 
sons as have just claims on the royal beneficence, or 
who, by their personal services to the crown, by the 
performance of duties to the public, or by their useful 
discoveries in science and attainments in literature and 
the arts, have merited the gracious consideration of 
their sovereign and the gratitude of their country.’ 0 
It is further required, that a list of the pensions granted 
shall be annually laid before Parliament, so as to enable 
the House of Commons to give its advice in regard to 
their bestowal, should it desire to do so. 11 The prime 
minister, and not the chancellor of the exchequer, is 
the responsible minister upon whose advice these pen¬ 
sions are conferred." 

In 1861 complaint was made in the House of Commons that a 

a Burke’s Worlia, v, 3, pp, 304-307. v. 35, p. 1100. 

And see Hans. v, 183, p. 423. d Com. Pap. 1861, v. 84, p, 237. 

* May, Const Hist, v. 1, pp, 217, c Mir, of Pari. 1840, pp, 1327,13 47, 
218; ase Ham D. v, 176, p. 368. In proof of difficulty of obtaining 

c I & 2 Viet c, 2, Rep, of Com® one of these pensions, see Veitch^ 
on civil I'st pensions, Com. Pap, Life of Sir Wm Hamilton, pp. 284, 
1837 8, v. 23, pp. 66 50. Ib, 1 868 -0, 204: Quar. Ee v. v. 1 30, p. 407 . 
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literary pension had been conferred upon an undeserving person 
(Mr. Close, * the Westmorland poet’). After due consideration of 
the case, Lord Palmerston (the premier) announced that the pension 
would be withdrawn/ 


It is now recognised as a constitutional rule, tliat au pen- 
all pensions should be granted by Parliament, or out of ,0 
funds set apart by Parliament for the purpose; and 
that the grant of pensions should invariably come sauce of 
under the cognisance of the House of Commons.® Even Common a 
in the case of pensions and retiring allowances awarded, 
according to established practice, under the provisions 
of the Superannuation Acts, the money to defray the 
same must be annually voted by the House of Commons, 
although the faith of Parliament might be virtually 
considered as pledged to their continuance;" and it is 
only in extreme cases of grave misconduct, that a pub¬ 
lic officer is deprived of his ordinary right to a pension. 1 

By a Treasury minute dated December 22, 1873, 
the Treasury is empowered to make a compassionate 
allowance to widows and children in the event of the 
death of a civil servant, either directly or indirectly, 
from injuries received in the discharge of his duty: such 
annual allowance not to exceed ten-sixtieths oi the hus¬ 
band’s emoluments at the time of Ins death ; and not 
to be less than 12/. per annum.’ Otherwise neither Widows 
the Superannuation nor the Pensions Acts confer upon orphans 
the Treasury any authority to grant an allowance to ^r™nts 
the widows and families of deceased public officers in 
the civil service, howsoever strong the claim may be in 
any particular instance. 11 The only fund available for 


' Hans D- v. 182, p. 1376 ; v. 1G4, 
lm. 1102-1411. Also case of R. 
Young, lb. v- I8fi, PP- l28 > 4o4 ; v ' 

18 g 7 ’&m M Pap. ISGS i), v. 36, pp. 

^^Ati -Oen. liana. D. v. 170, p. 
1320. In the annual estimates the 
sum required under Superan. Acts is 
included in one vote, but names, 

VOL, T, 


of ull ptHisionors are appended thei utt>, 

and a list of the new pensions given, 

1 Hans, I), v, 235, p. 197, 

J lb* v. 218, p. 723; v. 220, 
p. 782, In regard to widows or 
labourers on public works who die 
from injuria received in execution of 
their duty, see Xb. v, 2L7, p, 312, 
b Appropriation Accts. Com, Pan, 
1875 ,y. 50, 

P U 
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such a purpose is tlie limited amount above mention© 
which is payable out of the civil list. This has been 
occasionally resorted to, in cases of peculiar mrt s up 
and desert. 1 And in some few instances the Treasury 
have taken upon themselves to grant compassionate 
allowances to widows of old servants, to save them 


from poverty” . - , 

In rare and exceptional cases it has been customai y 
to vote a yearly ‘ compassionate allowance ’ to widows 
or children of messengers and others m the lower grade 

of the civil service. . , 

The widows and orphans of officers m the army and 

navy are entitled to pensions under certain regulations ; 
but a similar bounty is not extended to the families of 
deceased adjutants and quartermasters of militia regi¬ 
ments, because these officers ‘are not liable to the 
dangers of foreign service common to officers in the 


line.’“ . 

By Act 56 Geo. III. c. 73, an annuity and bene¬ 
volent fund was established on behalf of the widows 
and orphans of deceased officers and servants employee* 
in the customs department; but this is purely a volun¬ 
tary association, and is not assisted by the government, 
a small poundage on salaries of persons belonging to 
the society, which was originally authorised to be levied, 
having been abolished by Act 34 & 35 Viet. c. iUo, 
sec. 20, which at the same time extended the operation 
of the fund to customs officers in Scotland and Iieland. 


Dr. Farr’s valuable report on the Police Superannuation Funds p 
gives an account of the condition and prospects of the different super¬ 
annuation funds in England and W ales. 

In the Cape Colony, by the ‘ Public Service Widows Pension 


* I fans- I>- v. 179 . p. 788 . lb. v. 
217 , 11 . 1471 : Quar, Itev, v. ISO, p. 
414 . 

111 1st Rep* Com* Pub, Aects. Ev. 
p. 16 , Com, Pup- V h 


n Ld, Harfmgton, sec. of state for 
War, lift ns. D. v. 1S3 ? p. 583. 

° Phillips* Insurance ease* k- T# 
Hep, N. S* v. 48, p. 81. 

^ Com, 1% Tgr7,v,15,p. 10L 
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pension fund W been established for the benefit of 
widows of* civil servants in that colony. 



We have now completed our review of the royal Summary 
prerogative in relation to office-holders. We have seen 
that the constitution has vested in the sovereign the 
right of appointing, controlling, remunerating, and dis¬ 
missing all the public servants of the crown, with an 
exception in the case of certain functionaries whose 
tenure of office has been made that of ‘ good behaviour,’ 
and who can only be dismissed from their employments 
upon an address of the two Houses of Parliament. By 
this means, the dignity aud independence of the crown 
in the choice of its officers and the efficiency of the 
public service are secured. At the same time, adequate 
protection is afforded against abuse in the distribution 
of patronage aud the control and dismissal of public 
employks by the responsibility of ministers to Parliament 
for the faithful exercise of this prerogative. Ministers 
are directly accountable for maintaining the public 
service in a proper state of efficiency, for selecting 
qualified persons to fill all subordinate offices under the 
crown, for awarding to such persons adequate remuner¬ 
ation, and for granting them protection against op¬ 
pression or dismissal upon insufficient or unwarrantable 
grounds. 

The authority that appoints to office is necessarily 
competent to dismiss any insufficient or untrustworthy 
servants. It is also the proper judge of their qualifica¬ 
tions and of the remuneration they should receive. In 
all such matters Parliament ought, not to interfere except 
in cases of manifest abuse or corruption, when it may be 
called upon to exercise its inquisitorial power. 11 Upon 
such occasions, however, the Houses of Parliament are o[ 
constitutionally empowered to institute investigations, to Parlia - 
declare their opinion as to the manner in which this im"* 

- -—- - - - gate 

i Huns. D. v 212, p. 1148. And see precedents, post, pp. Gfi8, 
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prerogative has been exercised in any particular instance, 
and, if need be, either to appeal to the crown to redress 
the grievance, or to proceed to remedy it themselves by 

an act of legislation. . . 

It is also quite in accordance with constitutional 
usage for either House to address the crown or to record 
their opinion by resolution upon the existing state of 
the various public departments generally, and to advise 
the adoption of such reforms as may be calculated to 
increase the efficiency of administration. 1 But when 
fundamental changes are sought to be effected, whereby 
the crown would be deprived of any of its prerogative 
rights, or which transcend the scope of the lawful 
authority of an order in council, the proper course would 
be to bring in a Bill, embodying the substance oi the 
proposed regulations, in order that the same may receive 
the concurrence of the whole legislature.® This was 
the plan pursued by Mr. Burke, in 17S0, in carrying 
out his pro posed economical reforms in the various 
departments of state. 6 

Another indirect but powerful influence possessed by 
Parliament in the control of the public service arises 
from the necessity for obtaining the sanction of the legis¬ 
lature to the supplies required for carrying on the go¬ 
vernment and defraying the salaries of all the public 
emptoyh. a ‘Thus without touching the prerogative 
itself its exercise is moderated. The effect of this check 
upon the exercise of the royal prerogative is, that the 
responsible ministers of the crown usually take care not 
to advise the sovereign to do any act requiring to be 



* Sec Debates in Part, on Motions 

for Administrative Reform, TThti^. 
11 v.m f pp. 2100-21 21 fc-mk 

2332 . Proposed resolutions in regard 
1 n rorustitution of the Office of Works, 
submitted to the II, of 0* in 1800, 
1803, mid 1800, 

* Iran*. J), v. 139, pp, 713* 


And see ante, concerning Minutes 
of Council on tlie 1 levied (Jodo of 
Education* 

* 22 Geo. Ill, c. 82. vSee other 
cases cited in Tomline’a Law Dio 
1-jonnry, verbo Office, I, 
u But see ante, p. 046, 
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_ A _ _ rted by supplies, unless they believe that it will 

meet with the approbation of Parliament, especially that 
of the lower House, which is invested by the constitu¬ 
tion with the principal control over the public purse. 

Moreover, by the usage of Parliament, it has always 
been considered allowable for either House to address 
the crown for funds to defray the salaries and other ex¬ 
penses of their own establishments, pursuant to regula¬ 
tions they may themselves adopt in this behalf; and 
each House is at liberty to determine the amount of re¬ 
muneration to be allowed to their respective officers and 
servants, subject to the approval of the House ol Com¬ 
mons in committee of supply/ The salaries of the 
principal officers are fixed by statute, and are paid out 
of the consolidated fund. Proposals for the increase of 


<SL 


Parlia- 

mentaiy 

addresses 
for con¬ 
tingent 
expenses 


other salaries, and generally in regard to contingent ex- 
penses, must be approved by the commissioners for 
regulating the offices of the House ol Commons, or on 
their behalf by the Speaker. But all such proposed 
expenditure for either House must be included in the 
estimates, and annually voted in committee of supply." 

It is customary for the government, in their own discre¬ 
tion, to give effect to recommendations from committees 
of the House of Commons, in favour of appropriations Recom- 

. menda- 

for particular parliamentary services, by inserting items tionsof 
in the supply estimates, to the required amount, with- 
out waiting for any formal application from the House 
itself/ 


The salaries and retiring allowances of the House of paries, 
Lords establishment are fixed by the House itself,-' but House of 
annually voted in committee of supply. The estimate Lwda - 
for the House of Lords is now prepared by a committee 


r Com. Jout.j JuH6 20, 1836 ; 
IjortU Jour. April 23, 1 850* Hans* 
I), v. 218, p- 7(j2, 
w Bee post, p* 602. 

* EM ionites for Civ. Seffv* 1801? “3. 


Com. Pap 1862, v. 85, 

* Lords Jour, Aug, 27,1835; 
A og* 28, 1840; April 23 and July 
30, 1850; Aug. 12, 1850; Juno f>, 

urn 




Salaries, of the House and sent to the Treasury, by whom it is 
generally accepted without dispute. 11 The salaries and 
contingencies of the Lords are now included in the 
annual estimates and voted in supply. But the Lords 
are permitted to retain the right of paying for retired 
allowances of their officers out of the interest of the 
invested fee fund (1878). The fee fund of the House 
used ordinarily to suffice to pay all these demands; but 
when a deficiency occurred application was made by the 
clerk of the Parliament to the Treasury, to insert in the 
estimates a sufficient sum to cover the same. Formerly 
the Treasury had no knowledge or control over the fee 
fund of the House of Lords, or over the appropriation 
thereof. But in 1865 they suggested to the clerk of 
the Parliament the expediency of following the course 
adopted by the House of Commons, in regard to then- 
fee fund, which is regularly paid over to the con¬ 
solidated fund, and the charges upon the same in¬ 
cluded in the annual estimates, and voted by Parlia¬ 
ment. 

With the consent of the House of Lords in the civil 
service estimates for the year ending March 31, 1870, 
the salaries and expenses of the House of Lords’ offices 
were, for the first time; included and brought under the 
control of the House of Commons. But the Treasury 
do not exercise any control over this expenditure. A 
portion of the fee fund was retained by the Lords in 
1.869, the interest of which is used to defray the retired 
allowances in the Lords’ offices; but over 30,000/. is 
annually paid over to the Exchequer, as extra receipts. 
If this sum should prove insufficient, the balance is paid 
out of current fees. 1 ’ Moreover, by the Act 29 & 30 

* Hanp. IX V, ISO, p, 1128; v. 202, See liana* 3X y* 177* p.1128, lb. v. 
(MfSa 307, p. 1174; v. 20% p. 883; 3rd 

Import Cop® rub. Acc* p, 47. Rap. Civ. Exp* Com. Pap, 1873* 
Com, IW T 1866, v. 10, Lords Tap. v. 7. Ev. pp, 8, S4; Civ, Serv* Est. 

8 t v. 30, p, 881 ; Civ, Soi ylEhL 1877-8, \k Oi, n. Com, Pap, 1877 
Com, Pap. 187% v, 63. v. 57, 
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Yict. c. 39, §§ 33, 34, the Treasury were empowered to 
insist that the Lords’ fee fund should be audited; and 
they have pledged themselves to the House of Commons 
to use the powers so conferred upon them.' 

Applications for pensions by officers of the House 
of Lords are decided upon by the House itself; either 
directly, or upon a report from the select committee on 
the office of the clerk of the Parliament and usher of 
the Black Rod. 4 

The salaries, retiring allowances, and other disburse¬ 
ments on behalf of the establishment of the House of 
Commons have been heretofore regulated by reports of 
committees of the House, and are now settled by the 
commissioners appointed by statute 0 lor regulating the 
offices of the House of Commons. The commissioners 
consist of the Speaker of the House of Commons, the 
chaucellor of the exchequer, the secretaries of state, 
and certain other functionaries, being members of the 
House of Commons. Practically, the actual business of 
the board is transacted by Mr. Speaker. But the board 
is always convened when there is anything important to 
be done. The salaries of officers of the House of Com- 
mons have been fixed from time to time, pursuant to 
various reports from select committees oi the House, 
from 1836 (up to which period they were paid by fees) 
to 1849. The establishment is divided into three 
branches or departments ; which are under the Speakei, 
the clerk, and the serjeant-at-arms respectively. The 
head of each department is responsible for the items 
which concern his own department, whether they be for 
salaries or contingent expenses ; mid the entire pay-list 


Salaries, 
&c n of 
House of 
Commons. 


_ iqh wards re.se indodj on proof that Eb liad 

' Han9. I>- y- lb J> P’ T * ‘ t, . 97 been guilty of gross misconduct and 

, 2 —* iw - »■ - 

Lr: v. and 0 & IQ 

CUndstoiit | Oq resolution grant- V vet. c. 7 1 . 
nig Mr, Edmunds a pension was after- 
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submitted to the Speaker, for his approval and aigna 
ture. If the establishment requires to be varied, or 
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increased 5 it is done by the permanent head of the 
department with the approval of the Speaker. The 
Treasury is not consulted, c the Speaker’s sanction would 
be sufficient: for instance, in 1865, there were two 
referees of private Bills put on, at 1,000^. each—that 
was done with the sanction of the Speaker.’ By the Act 
12 & 13 Viet. c. 72 the Speaker’s audit in regard to all 
expenditure for the House of Commons is final. His 
order is the warrant to the Treasury to insert the amounts 
required to be voted by Parliament in the annual esti¬ 
mates. The Treasury adopt his return without exami¬ 
nation, and include the amount in the estimates, because 
it concerns the internal economy of Parliament/ There 
are, however, certain items of expenditure, which are 
common to both Houses, that are settled by the Trea¬ 
sury ; such as the sums to be allowed for the payment 
of witnesses attending committees, the allowance for a 
shorthand writer, and other miscellaneous charges of 
inconsiderable amount. 


These payments are made by the Treasury, upon receiving an 
account of expenses* certified by the chairman of the select com¬ 
mittee* If the charges are excessive they will be reduced or dis¬ 
allowed by the secretary of the Treasury.£ The Commons committee 
on East India finances in 1873 desired to take evidence from India 
and requested the Treasury to sanction the expenditure of 10,000/. to 
defray the expenses of the witnesses. The Treasury replied that they 
did not feel justified in incurring such a large expenditure from im¬ 
perial funds. They considered that the government, rather than the 
committee, ought to take the initiative in the matter. Whereupon 
the committee reported the matter to the House : and the govern¬ 
ment promised to consider it, and make some recommendation to 
Parliament on the subject. 11 


* For comparative statement of 
satiric paid to principal officers of 
both Hob. of Pur It. in Gt. Britain, 
< 'at \ml a, and the A u stral i an Go!on im f 
sceJJs Leg. Ooum N- Zealand, J877, 
Appx. No. 18. 


« Com , Pap. 1847-5: v. 18, pt. 1, 
p. 111. Hans. 1). v. 180, pp. 702, 
J370. lb. v. 212, p. 99. 

11 2nd Rep. Com® East I. Fin. 
Com. Fap. 1873, v. 12; Hans. D. v. 
gift, j>. 1874. 
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Speaker of 
House of 
CommDEj, 


"Retiring allowances to officers of tlie House of Com¬ 
mons are settled by the commissioners, on the basis of 
the Superannuation Acts.* 

Upon the retirement of the Speaker of the House of 
Commons from the chair, it has been the invariable 
usage for the House to address the crown, that ‘ some 
signal mark of royal favour’ may be conferred upon 
him, on his ‘ ceasing to hold the office of Speaker.’ The 
response to this application, on the part of the crown, 
is by conferring a peerage upon the retiring Speaker, 
and by a message recommending the House to grant a 
suitable allowance for the support of the dignity.’ 

In 1SI7, on the retirement of Mr. Abbot from tlie 
speakership, the crown took the initiative in recom¬ 
mending provision for him, without waiting for an 
address from tlie House of Commons. This was resented 
as irregular and objectionable. 11 

A similar practice formerly prevailed in tlie case of chaplain 


the chaplain to the House of Commons. After a short 
term of service it was customary to vote an address to 
the crown, soliciting the bestowal of churck preferment 
upon this functionary. When Parliaments were oi tri¬ 
ennial duration, such addresses were uniformly passed 
after a service of about two years and a half. Alter 


they became septennial, it was usual to allow the Speaker 
two chaplains during each Parliament. Since 1831, 
owing to the diminution of church patronage in the gift 
of the crown, an annual salary has been voted to this 
officer in supply, in lieu of an application tor preferment. 
But on May 31, 1838, the House having, prior to the 
change of system, addressed the crown in la\onr of 
three chaplains, and received favourable answers, though 
(for the reason above ment ioned) no preferment had 


1 See Rep. Com' on Public Acc. 
Evid. 885,077 &c., 1107 £c., 1121 £c. 
Com. Pap. 1805, V. 10. Rep. Com'. 
Civ. Serv. Ex. Com. Pap. 1873, v. 7* 
Itoid.'p. 9 + Ham I), y. 177, p. 1123, 


Ih> v. 187, pp* 6j5, 1093; y* 197; p, 
1478 ; v. 223, p. 1037. 

See ante, p, 592. 

k Oolchebtor Diary* v, 3, p, 1, 




GG 


TIIE HOYAL PEEEOGATIVE 


'SL 


been conferred upon them, an address, recapitulating 
these circumstances, and reiterating the request, was 
agreed to. During the debate thereon, tlie home secre¬ 
tary (Lord John Russell), while defending the govern¬ 
ment from an intentional disregard of the wishes of the 
House, admitted that the House were justified in the 
course they had taken. But he afterwards observed 
* that no address of the House ean bind the crown in 
the disposal of its patronage, otherwise than according 
to the advice that may be given to it.’ 1 In reply to the 
address her Majesty stated that she would ‘ take into 
her consideration in what manner the wishes of her faith¬ 
ful Commons could be carried into effect.’” 1 In the 
course of the session, in committee of supply, an opinion 
being generally expressed in favour of a salary of 400L 
a year being allowed to the chaplain, instead of 200Z., 
as heretofore, the chancellor of the exchequer promised 
to consider the matter. Accordingly, the estimates of 
the following year proposed to fix the salary at 400£, 
which has ever since been the recognised allowance of 
this dignitary : and from that time the situation has 
been held as a permanent appointment.” 

The foregoing particulars will show that the Houses 
of Parliament are at liberty to determine the remunera¬ 
tion to be allowed to their own officials, subject to the 
approval of the Treasury and the consent of the House 
■of Commons." 

But while, as a rule, any direct interference by Par¬ 
liament with the exercise of the prerogative of the crown, 
in the appointment, control, or dismissal of public ser¬ 
vants, would be unconstitutional, unless under the 


' Mir. of Pari. 1838, p. 4491. 
lb. p, 4541, 

* 3. p* 5323 j lb. 1830, p, 416, 
P-arMmon's Under Govt, p. 54, 

* But a motion to declare the 
opinion of the House as to the extent 
of remuneration that ought to be 
showed by the Ionia of the Treasury 


to Mr* Gurney for expenses of experi¬ 
ments in lighting the House of Com¬ 
mons, performed under the direction 
of a committee of the House, was x>ro~ 
nounced by the Speaker to be informal, 
without the previous consent of the 
crown. Mir, of Pari 1830, p. 5116* 
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peculiar circumstances already indicated, when it may 
become the duty of Parliament to tender advice upon tm, 
the subject; it is nevertheless agreeable to usage, and of 
great public advantage,* for enquiries of ministers or 
desultory discussions to take place, in either House, in 
reference to the appointment and control of office-holders, 
in particular instances, when a direct motion on the 
subject would be objectionable. In this way opportu¬ 
nity is afforded to the administration to explain and 
defend the propriety of appointments, which may have 
been subjected to misrepresentations by the press or the 


public at large. 

On June 8, I860, a member called the attention of the House of 
Commons (without making any motion) to the unfavourable position 
and inferior rate of pay of the civil assistants of the Ordnance Sur¬ 
vey, compared with that of other public servants* His remarks were 
favourably received by the ministry, and the alleged grievance shown 
to have no real existence.* On March 4, 1861, enquiry was made of 
the ministry whether a person, recently appointed to a lucrative 
office, had received the same in acknowledgment of political services 
rendered by his father to the Liberal party. Lord Palmerston replied 
that he was i unable to answer the question/ 1 " 


On May 2, 1862, a member having moved for and obtained a 
return of the services of the late barrack-master at Sheffield, and the 
retiring allowance granted to him, enquired why he and others 
similarly circumstanced had been allowed such a paltry pittance, when, 
the treasury had legal power to grant double the amount. In reply 
the secretary of the Treasury gave satisfactory explanations on the 
point.* 

On April 2, I860, the attention of the House was called to the 
appointment of a person as deputy-master of the mint, in apparent 
disregard of the civil service regulations j hut satistactory explana* 
tions were given by Mr Disraeli, and endorsed by Mr, Gladstone/ 


* Mr, Gladstone, Hans, D. v. 1^5, 
p, 40. * 

i Jb, y, 160, p. 668, See cases of 
Messrs, Barker & Jopp, lb, v. lb I, 
pp. 1217, 1220. 

•t jb. t. i6i t p* isqfe 

8 lh, V. 166, p. 1188. Sco enquiry 
into Mr. Reed's case, m to his in¬ 
tended appointment to office in navy 
department over heads of other® of 


long standing in service, 16- v, 160, 
p 4 572 , Thi b appoint me nt a fte r ward s 
gave rise to a motion for papers, in 
order Ho show to the country the 
facts connected therewith J ; but, be¬ 
ing opposed by government, the mo¬ 
tion was negatived on division. I&* 
v. 172, p. im 
1 lb * v, 105, pp* 81*41* 
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The following precedents will serve to explain and 
confirm the statements made in this section, and will 
explain under what circumstances parliamentary inter¬ 
ference with this branch of the prerogative has hereto¬ 
fore taken place :— 


Prece¬ 

dent®. 


Mr. 

Spencer 
Perceval, 


I* As to tiie Appointment, Dismissal, on Control of 
Public Officers. 

Ia 1807, in the interval between the resignation of the Grenville 
ministry and the accession to office of that of the Duke of Portland, 
it was rumoured that it was the intention of the king to offer the 
situation of chancellor of the duchy of Lancaster to Mr, Spencer 
Perceval, as an inducement to that eminent statesman to accept the 
responsible, but then insufficiently paid, office of chancellor of the 
exchequer in the new ministry. It had been heretofore the usual 
(though not invariable) custom to confer this office during pleasure, 
but as a means of compensating Mr. Perceval for relinquishing a 
lucrative profession for the service of the crown, the king proposed 
that he should hold it for life. Whereupon, on March 25, a member 
of the House of Commons moved an address to the king that he 
would be graciously pleased not to grant the office in question, L or 
any other office not usually granted for life, for any other term than 
during pleasure/ During the discussion of this motion, Mr. Perce¬ 
val took the opportunity of stating that it was true the king had 
made him this offer under the circumstances alleged, but that in 
order to prevent his Majesty from being fettered by any advice the 
House of Commons might give, lie had resolved not to take advan¬ 
tage of the offer, but that he should bo prepared to give las services 
to the crown in any political capacity notwithstanding. The 
motion for the address was supported by the leading members of the 
late administration, who took the ground that it was not a restric ■ 
iion upon the royal prerogative, but rather in the interest of the 
king, who should not be advised to give any places for life, but to 
keep them at his own disposal to reward his faithful servants from 
time to time. The address was agreed to by a large majority, and 
ordered to be presented to his Majesty by such members of the 
House as were of the privy council. 11 Agreeably to constitutional 
usage no reply was given by the king until after the formation of 
his new ministry, when ho was pleased to send down the following 
answer : * His Majesty acquaints his faithful Commons that he will 
take the subject of their address into his most serious consideration, 
and thinks it proper, at the same time, to inform them that he has 


11 Park D, v. lb pp. 194-220. 






KEG AIM) TO OFFICES AND FUBLIC OFFICERS. 


GG9 


<SL 


$jgnt it fit to provide that in a grant now to b© made of tlie office 
of chancellor of the duchy of Lancaster, the office shall be conferred 
only during Ins royal pleasure. His Majesty assures his faithful 
Commons that, in the execution of the powers with which he is 
intrusted by law to grant certain offices for life, as in the exercise 
of all the prerogatives of his crown, 3ns conduct will at all times be 
governed by an anxious attention to the public interest and welfare. 7 v 
‘Accordingly, Mr. Perceval, who had accepted the chancellorship of 
the exchequer, held the situation of chancellor of line duchy of 
Lancaster conjointly therewith, and also during pleasure/ w Since 
that time, this office, which may be regarded as a sinecure, has been 
always held by a member of the administration. 

In 1809, an enquiry was instituted by the House of Commons, 
upon the motion of Colonel Wardle, into the conduct of H.RIL the 
Duke of York, the then commander-in-chief, who was charged with 
conniving at the corrupt sale of military commissions for the advan¬ 
tage of a woman by the name of Clarke, with whom he had had a 
dishonourable connection. The duke was defended by the chancellor 
of the exchequer, Mr. Perceval, who succeeded in cany in g an 
amendment exculpating his royal highness from any guilty partici¬ 
pation in Mrs. Clarke's proceedings. The duke, however, resigned 
his command of the army ; whereupon the House resolved to pro¬ 
ceed no further in the matter. x But two years afterwards, in May 
1811, the duke was reappointed to office. This gave rise to a motion of 
censure which was submitted to the House of Commons on June 6. 


Prece¬ 

dents. 


The Duke 
of York, 


It was opposed by ministers, who pleaded his royal highness's fit¬ 
ness for the post, and his personal popularity with the army, and 
urged that the former proceedings of the House were not meant to 
operate as a perpetual disqualification, and did not, in fact, affix any 
stigma upon his character. The motion was accordingly negatived 
by a large majority.* 

Shortly before the meeting of Parliament, in 1812, the prince Colonel 
regent was advised to bestow upon Ms faithful servant, Colonel McMahon 
McMahon, the office of paymaster of widows' pensions. The aboli¬ 
tion of this office, as being in tlie nature of a sinecure, had been 
recoin mended, so far back as 1783, by the commissioners for public 
accounts: and again by the commissioners of military enquiry, in 
1808. The House of Commons resolved, in 1810, that it was expe¬ 
dient to abolish all sinecures, and at the same time 1 to enable 
his Majesty to reward in a different way those who had filled high 


v Cora. Jour. v. 62, p. 305* 

* Walpole's Life of Perceval, v. 1, 

^ * Pari* Deb. March 17 and20,1809b 
For particulars of this discreditable 
case, Walpole, Life of Perceval, v. 


1, pp* S05-331. Colchester6 Diary, 

v. 2 , pp. 160 -176. Le Marckatit, 

Life Earl Spencer, e vi. 

Y Le Merchant, Lile of E. Spencer 
p*T31. * 
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Lieut- 
general 
of the 
ordnance- 


effective civil offices. 1 Regarding Colonel McMahon as one whose 
services merited a public remuneration, and no other means having 
been provided by Parliament for the purpose, the ministry recom¬ 
mended that he should be appointed to the office in question ; sub¬ 
ject/however, to any decision that Parliament might come to. for the 
reformation or abolition of the office. On January 9, 1812 the case 
was brought before the House of Commons, upon an amendment to 
postpone the motion to go into committee of supply, which, after a 
Lm debate, was negatived. On February 22 an amendment was 
submitted in committee of supply, to reduce the Propped g^t for 
pensions to officers’ widows, by the amount intended to be g* e« as 
salary to Colonel McMahon. This also was negatived by a iWon^ 
of 16. But upon the report of the resolutions of supply on the fol¬ 
lowing day, the said amendment was again proposed and agreed to 
by a majority of 3. a This vote occasioned the abolition ot the sine¬ 
cure The ministry then advised the appointment of Colonel McMahon 
to the office of keeper of the privy purse, and private secretary to 
the prince regent, with a salary to be defrayed by the Treasury. On 
April 14, Mr. Wynn moved for a copy of this appointment with a 
view to proposing a resolution of censure thereupon, on the ground 
that it was unconstitutional for the reigning monarch to have a 
private secretary. The motion was negatived by a large majority. 
But on June 15, ministers informed the House that the prince regent 
had’directed the salary of Colonel McMahon to be paid out of his 
privy purse. Whereupon all further opposition to the appointment 
ceased, and the gallant colonel was permitted to retain it until the 

dav of Ids death* 1 , , „ - 

" In 182$, a motion was made by Mr. Hume m the House of Com- 

mons to condemn the filling up of a vacancy in the office of licuten- 
ant-general of the ordnance, the said office having been deelaied by 
a royal commission to be unnecessary ; an amendment was proposed 
for the appointment of a select committee to enquire into the duties 
of this office, and the expediency of abolishing it, which ivas nega¬ 
tived • after which the main question was negatived on division.* 1 
On March 29, 1830, in committee of supply on the ordnance esti¬ 
mates, Sir James Graham moved an amendment to reduce the vote 
to defray the ordnance salaries by the amount payable to the lieu¬ 
tenant-general, with a view to obtain the abolition of the said office; 
the amendment was negatived on division.* But m the following 
year the office was abol ished.* __ 

x Pari Deb. v. 21. m 114, 900, 1830, concerning the office of trea- 
1 an ‘ 11 surer of the rmvy ? vrtiich mm uega- 


. 29(1 

, 


y. a, pp. no, 


93}. 

ft See ante, p« 

* Pari. Deb 
140-171. 

%lir of Pari 1830,pp. KMfr-lUS. 
Se* a similar motion on March 12, 


lived* Jb.p. 73d. In 1835, pursuant 
to the Act 5 & 6 Will, IV. c. 85, this 
office -was merged into tli&t of pay- 
master-general* 

u II ii y do, Book of Dig nil ies } |>* 1 92 , 
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. April 16, 1832, an attempt was made to induce the House of Prece- 
Commons to interpose in a case where the colonial secretary {exer- dente, 
cising tho discretion vested in him hy an Act of Parliament) had 
refused to grant an extension of leave of absence to a colonial clergy- 
man. It was moved to resolve that, for certain reasons therein; 
stated, it was the opinion of the House that tins clergyman should 
be allowed an additional six months 1 leave, without prejudice to his 
salary, The under-secretary for the colonies opposed the motion ; 
he showed that much indulgence had already been granted to this 
gentleman ; and declared that it would be quite contrary to the 
practice of the House to interfere with the government in such a 
matter. Accordingly the motion was negatived, 0 

In 1837, Mr, Hume, being desirous of impugning the recent 
appointments of commander-in-chief and military secretary, pro¬ 
posed, on the consideration of the report from the committee of 
supply on the army estimates, an amendment to reduce the vote 
by the amount of the respective salaries of these officers ; but Mr, 
Wynn (a very high authority) declared that this course was neither 
c regular nor constitutional J ; and, if successful, would lead, not to 


Com- 

mander- 

itt-chicL 


the substitution of one individual for another as commander-in- 
chief, but to the abolition of the office. He considered that the 
object the mover had in view amounted to an improper interference 
with the prerogative of the crown in appointments to office j adding, 
that £ it is undoubtedly the right of the House to allot what sum it 
may think proper for the expenses of the army : but if a charge is 
intended against any individual, it ought to be stated intelligibly 
and directly, in the form of an address/ The amendment was then 
put and negatived/ 

In 1841, objection being taken in the House of Commons to the Solicitor 
creation of a new office, that of solicitor to the Home Department, 
and a resolution proposed that such an office was unnecessary ; it me ht, 
was urged, in reply, that the proper time to make, the objection 
would be in committee of supply, when a vote would be submitted 
to defray the salary of the same. Accordingly, the motion was 
withdrawn, and the objection renewed in the debate on the esti¬ 
mates. But the government having promised to enquire into the 
matter, no further action took place,* 


- Mir, of Pari 1831-2, p. 1863, 

* IL 1837, p, 861, See a similar 
proceeding in 1868, to condemn a 
certain legal appointment made.by 
one of the judges, Hans, D. v, ldJ, 

P s li>. 1841, p. 1609. lb. 1841, ness- 
2, p. 351. See also the ease of the 
crown solicitor for the county of 


Meath, Hans, D, v, 159, p, 1533, 
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Tty 1838, upon the appointment of the Earl of Durham to the 
office of governor-general of Canada, his lordship was accompanied 

to Quebec by a gentleman named T--(afterwards Sir T. T——), 

who had been convicted of adultery several years previously, but 
had since filled situations of honour and responsibility. In conse¬ 
quence of his high legal attainments and general ability, Lord Durham 
appointed Mr, T,—— as one of his secretaries, and gave him a seat 
in the executive council. When Ms lordship’s appointments gene¬ 
rally came under review by the home government, they were all 
approved of with the exception of that of Mr* T——Meanwhile 
enquiry had been, made in the House of Lords, whether it was true 
that this individual had been appointed to an office by Lord Durham. 
At first it was denied by the government, but when it was clear 
from the Canadian journals that such an appointment had taken 
place, the government declared that they had received the intelli¬ 
gence * with surprise and regret. 1 h Subsequently, the government 
remonstrated with Lord Durham for what he had done, but his 
lordship replied that he took the whole responsibility upon himself 
and would rather resign his own office than suffer it to be cancelled. 
Thus far had the correspondence proceeded-—the government being 
unwilling £ to disturb Lord Durham's government by actually insist- 
mg’ on the rescinding of this appointment—when more serious events 
occurred in Canada, which led to the retirement of Lord Durham 

from liis post. Mr* X-- accompanied his lordship home. But 

the matter was not allowed to drop here* The question was again 
brought under notice of the Home of Lords after the Earl of Dur¬ 
ham had resumed his seat in that assembly in 1839, 1 and a motion 
was made for an address to the crown for correspondence on the 
subject, Upon that motioiv the foregoing explanations took place : 
and the prime minister (Lord Melbourne) having stated that the 
correspondence in question had been principally private and un¬ 
official, the mover expressed himself satisfied with the regret Ex¬ 
pressed on the part of the government that such an objectionable 
appointment should have been made, and withdrew his motion* 1 J 
On August 13, 1839, a motion in the House of Lords for the 
production (with other papers) of a letter from Sir Peregrine Mait¬ 
land, tendering his resignation of the command of the Madras 
army, and of his seat in the Indian Council, was objected to by the 
administration, because there was no charge against the * character 
and conduct 1 of that officer, and nothing which called for a vindi¬ 
cation of either. Whereupon the mover consented not to press his 
motion, so far as this letter was concerned. 15 


h ir- of Park 1838, pp, 6181, 5517 
J Ik pp. 353-359* 


! Ik 1839. p. 307. 
11 lb, p. 4970* 
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_... 1841, a petition having been presented, to the Mouse of Com¬ 
mons from a Mr. lieathcote, complaining of his dismissal, by the 
secretary of state, from the office of sub-inspector of factories, 
upon a false charge, founded upon misapprehension, it was moved 
that the petition he taken into consideration. The mover admitted 
1 that in most cases it was inexpedient for the House to interfere 
with the exercise of that discretionary power which must be pos¬ 
sessed by every government over its subordinate officers,’ and that 
in his opinion, ‘ the only cases to justify the interference were wheu 
the head of the department did not seem to have been in possession 
of the facts of the case, or that he had laboured under some misap¬ 
prehension.’ 1 The home secretary (Sir James Graham) opposed the 
motion ■ giving, however, explanations of the matter complained of, 

while at the same time protesting against the House being 1 converted 
into a court of appeal against tlie executive : for if he were to be 
responsible for the duties that he performed, he must exercise them 
according to his own conscience and judgment with reference to the 
dismissal of officers who held their offices during pleasuie, and with 
whose public conduct lie was dissatisfied.’ » Whereupon the motion 
was negatived. 

On April 19, 1853, after the accession to office of the Aberdeen 
administration, tho government acquiesced in a motion made by an 
independent member of the House of Commons, for the appointment 
of a select committee to 1 enquire into the exercise of the influence 
and patronage of the Admiralty, in the dockyards, and public de¬ 
partments, connected with the several parliamentary boroughs,’ 
it having been alleged that this patronage had been made use of, 
for political purposes, by persons officially connected with the Derby 
administration." The committee reported to the House on May -3, 
with minutes of evidence in regard to the several branches of the 
enquiry. They showed that, prior to the year 1847, corrupt practices 
in regard to appointments and promotions to offieo were very preva¬ 
lent hi the dockyards; but that, on February 27,1847, an Admiralty 
order was issued, in the form of a circular, insisting upon the in¬ 
troduction and maintenance of a system of promotion, to depend 
solely upon merit and efficiency. Tins was followed up in 184.1, by 
another circular to the same general effect, which was backcl by a 
personal appeal from Sir Francis Baring the then hist lord of the 
Admiralty to the superintendents and principal officers of the dock 
1 t1 ;+ thev would give him an assurance that they would not 
fntofee in polite. These measures somed to have worked very 
intei teie 1 ... wheH the Derby ministry came into power, the 

""r of 1S49 was cancelled, with a view to favour the interests 
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of the party in power; and though but few political appointments 
appear to have been made, they were sufficient in number to { sub¬ 
vert the confidence of - the men, and render nugatory all the solemn 
assurances of circulars issued by the Admiralty, to the effect that 
men should rise by merit, and not by political influence/ The com¬ 
mittee imputed blame for these transactions principally to Mr. Staf¬ 
ford, the then secretary of the Admiralty, to whom the first lord, 
upon Ms accepting office, had given up £ all the civil patronage, 
excepting the master shipwrights, and one class of messengers, 
which he reserved for deserving sailors and marines/ Recently, the 
circular of 1849 was restored, and its provisions rendered more 
secure by being embodied in an order in eoimcLL The committee 
concluded with a recommendation that should the system under 
which promotions in the dockyards are now again regulated be 
hereafter altered, Parliament si ion Id be informed thereof as soon as 
possible- 0 On July 5, 1853, a motion was made in the House of 
Commons, that referring to said report and evidence, * this House 
is of opinion that, during the administration of the late board of 
Admiralty, the patronage of dockyard promotions, and the influence 
of the Admiralty, were used and exercised for political purposes, to 
an extent, and in a manner calculated to reflect discredit upon that 
department of the government, and to impair the efficiency of the 
service/ p In order to get rid of this charge, an amendment, impli¬ 
cating s every administration of the Admiralty 1 in a similar offence, 
was proposed. After a short discussion, a motion to adjourn the 
House was carried, and the debate was never again resumed.*) On 
May 30, the dockyard committee were instructed by the House to 
consider the case of Lieutenant Engledue, R.N., who in 1840 had 
been struck off the list of lieutenants of the royal navy for an act 
of insurbord[nation. Upon several occasions, afterwards, at dif¬ 
ferent times, Mr, Engledue memorialised the Board of Admiralty 
to restore him to his former position, but was invariably refused. 
However, on November 30, 1852, he again renewed his application, 
and on December 22 he was informed that he was at liberty to 
memorialise the Queen in council to be reinstated. This permission 
was given two days after the Derby ministry had announced that 
they only held office until their successors were appointed. The 
memorial was sent in, favourably entertained, and referred to the 
Admiralty. On January 4, 1853, the Queen's approval was given 
to the restoration of Mr. Engledue. On the 6th inst. before the 
transaction was quite completed, a new board of Admiralty was 


* Report on Dockyard Appoint- q lb, pp. 1321-1325. See, also in 
meBts: Emm Pftp. 1852-8, V. 25, pp* this connect ion, the Oh urchwnrd case, 
8 -14; Hans* D. v. 125, p. 59*5. which is described in another chapter, 
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_ Anted. Nevertheless the appointment was confirmed. But soon Prcce- 
afterwards papers in relation to this case were moved for in the ^ cnts - 
House of Commons, and being transmitted, were referred to tlie 
committee on dockyard appointments, it having been alleged that 
political influence had been made use of to procure the restoration 
of Mr. Engledue to Ids.former rank in the service, notwithstanding 
the repeated refusals of the Admiralty to reinstate lum. r The com¬ 
mittee carefully investigated the circumstances of the case, in view 
of which they reported, on July 26, their opinion 1 that the restora¬ 


tion of Mr* Engledue to his former rank in the royal navy was not 
a judicious proceeding/ But they added, that notwithstanding their 
attention having been called to the peculiar time when the applica¬ 
tion was granted, * they have not heard any evidence which shows 


that this favour was bestowed from any political or unworthy 
motives.' s 

In 1855, a motion was made in the House of Commons, for the 
appointment of a committee to enquire into ‘ the grounds and 
justification of 1 the removal from office of the Bight Horn T. F. T. F. 
Kennedy, a commissioner of woods and forests, and a privy coun- lvemi[ ^- v 
cillor, who was dismissed from office by Mr. Gladstone, chancellor 
of the exchequer, because ‘lie could not serve the public with credit 
therein/ and had treated his subordinates improperly and unfairly, 
so that the government could not be responsible for his conduct. 1 
The motion was opposed by Mr. Gladstone (though ho had, mean¬ 
while, retired from office) on the ground that it was ‘ entirely con¬ 
trary to parliamentary usage and injurious to the public service/ 
and that £ no primd facie ground had been established for it/ u Ad¬ 
mitting the abstract right of the House to institute such an enquiry, 
in conformity with tlie resolution of 1784/ nevertheless ‘he found 
that the practice of the House had been uniformly to decline en¬ 
quiring into tlie removal of public serv ants, when tlie removal had 
taken place according to law, and according to the apparently con¬ 
scientious judgment of those who, by law, were made responsible 
fortlie conduct of such public servants/ * Viewing the motion as 
intended 1 to impugn his conduct while in office, in one of the most 
important functions belonging to a minister/ Mr. Gladstone declared 
that lie should abstain from voting on it. Accordingly, after an 
elaborate speech, he withdrew.* The secretary of the (Treasury 
(Mr. Wilson) defended the dismissal, and said, it would be impos¬ 
sible to cany on the work of government if the House were to 
assume a right to review every transaction of this kind, although 
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if a primd facie cast; of injustice was made out it ought not to be 
overlooked/ y Lord Palmerston acquitted Mr. Kennedy of any 
conduct reflecting on 4 liis honour, his veracity, or his character/ 
but nevertheless resisted the motion, as a dangerous precedent, and 
contended that 4 a discretion must be left in the hands of the 
servants of the crown as to removing from office those whom they 
thought incompetent 3 for their duties : adding, that 4 if the House 
were to establish as a precedent that any man removed from a 
situation was to appeal to his friends in the House of Commons, 
and obtain a verdict as to the propriety of . his removal, there would 
be an end of all discipline in the service of the state. z Satisfied 
with the acknowledgment that Mr. Kennedy’s honour stood per¬ 
fectly unimpeached, the mover consented to withdraw his motion* a 
A discussion arose in the House of Commons on the case of 


Mr. Chisholm Anstey, who was removed from his office of attorney- 
general of Hong Kong for 4 his violent temper and want of discre¬ 
tion * in his conduct to his superior the governor of the island, to 
whom he had shown 4 an excess of personal animosity and want of 
respect/ b See also the debates in both Houses of Parliament, in 
1863, upon the removal of two judges in the Ionian Islands, by the 
authority of the lord high commissioner, and with the sanction of 
the secretary of state for the Colonies. Pursuant to an address of 
the House of Lords of April 17, papers on this subject were laid 
upon the table \ but as the reasons for the removal of these func¬ 
tionaries did not clearly appear from the same, further papers con 
tabling 4 any charges of conduct inconsistent with their judicial 
office # were moved for in the House of Lords on July 9* This 
motion was opposed by the government, on the ground that it was 
* a most dangerous precedent 3 to authorise an appeal to Parliament 
from acts of responsible ministem in the execution of the law, and to 
require tlte production of confidential communications from the high 
commissioner to his superiors in office, and of letters from other 
persons intended to be confidential, without their consent. Never¬ 
theless, as the sense of the House was in favour of the motion, the 
government gave way, and allowed it to pass without a division. 
After the production of the papers, no further action was taken in 
the matter by either House. 

In 1860, a motion for papers was made in the House of Com¬ 
mons, which involved an attempt to induce the House to review the 
Civil srr- decision of the civil service commissioners, in respect to a candi- 
Vl< ^ com * date rejected upon examination before them. The government pro- 
tested against such an Interference with public servants engaged 
In a judicial enquiry, os being unprecedented and unjustifiable* 


y Hans* H v, 136, p. 2020. 
* lb. p. 20HI. 
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was said, "it can be shown that the commissioners were Precc- 
not worthy of the confidence of the government, or of this House, 
that they act with unfairness, or are incompetent, from literary or 
other disqualifications, then let the House interfere by an address 
to the crown to remove them from their offices.* The motion was 
negatived, c Subsequently the House refused to direct these com¬ 
missioners to publish certain information with their annual report, 
on the ground that they were not amenable to the jurisdiction of 
the House, but only to the crown itself, d 

On March 4, 1861, it was moved in the House of Lords, that a Mr* Turn 
select committee be appointed to enquire into the circumstances hull, 
attending the appointment and resignation of Mr. Turnbull to a 
place in the Record Office, but the motion was opposed by the 
government, and negatived, 0 

On July 15, 1861, it was moved in the House of Lords to 
resolve that it is desirable, without delay, to restore the consular 
authority at Mozambique, in order to aid in repressing the slave- Consul at 
trade on the eastern coast of Africa. [In the previous session the czhiq- 
House had addressed the crown, requesting that a consul might 1 t uc ' 
bo re-appointed at this place ; but as yet the government had not 
done so.] The aforesaid motion was opposed by the under-seere- 
tary for foreign affairs, on the ground that it was an undue en¬ 
croachment oil the functions of the executive, and not a case irt 
which Parliament should interfere. He added that the address 
last year had been carried by surprise, and because the ministry, 
not anticipating a division, had allowed their supporters to leave 
the House, After these explanations, the motion was withdrawn S 

A Bill, introduced by Mr. Whiteside, in 1865, to alter the con- Irish 
ititution, &c. of the Irish Court of Chancery, contained a clause Court of 
providing that certain judicial offices in the said court should be . ^ ancer ^‘ 
conferred upon persons at present holding other offices of high posi¬ 
tion. This was opposed by the attorney-general, who said that it 
would not be * for the public advantage to dot the example of naming 
in Acts of Parliament the persons who wore to be appointed to par¬ 
ticular posts about to be created, instead of leaving the appoint¬ 
ments to the crown, acting under the- guidance of its responsible 
advisers. Ho did not think it advisable that these appointments 
should lie made in the House of Commons, because nothing could 
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be more Invidious than to invite personal discussions as to the 
fitness of individuals for particular offices/The Bill was shortly 
afterwards withdrawn. 

On April 29, 1870 3 it was moved in the House of Commons that 
a select committee be appointed to enquire into and report on all the 
circumstances which led to the resignation by Colonel Boxer of the 
office he held in the royal laboratory. The government had laid a 
paper on this subject before the House ; and they gave full explana¬ 
tions of tiie course pursued ; but viewing this motion as an attack 
on the War Department, they gave it e an uncompromising opposi¬ 
tion/ After debate, the motion was withdrawn. 

On May 13, 1870, a resolution was proposed in the House of 
Commons, censuring the 1 abrupt discontinuance * of the services of 
Mr. Barry, the architect hitherto employed at the Houses of Parlia¬ 
ment, and declaring the same to have been an uncalled-for proceed¬ 
ing, and of doubtful expediency. The action of government was 
explained and defended by the first commissioner of works, who was 
specially responsible for Mr. Barry's dismissal And Mr. Gladstone 
(the premier) pointed out the bearing of the motion on the principle 
of parliamentary responsibility, urging that nothing could more effec¬ 
tually relax and destroy the responsibility of ministers, and weaken 
the power of the House to control the public expenditure, than an 
attempt to intimate to the government the man whom they should 
employ. After a long debate, the motion was negatived, on a 
division/ 1 


On February 15, 1872, a vote of censure upon government was 
proposed in the House of Lords for the proceedings taken in the 
appointment of Sir A, F, Collier to the judicial committee of the 
privy council, contrary to the spirit and intention of an Act passed 
in 1871/ After a long debate, an amendment, acquitting the 
government of blame, was carried, by a majority of one. On Feb¬ 
ruary 19, a vote of censure, in the same terms, was moved in the 
House of Commons, but a similar amendment was agreed to, by a 
majority of 27, An informal discussion took place in the House of 
Commons on March 8 , 1872, upon the appointment of a clergyman 
to the crown living of Ewe] me, under circumstances alleged to be at 
variance with the directions of an Act of Parliament, 

On May 7, 1872, a vote of censure was moved in the House of 
Commons upon the government for the appointment of a non-resi¬ 
dent to be lord-lieutenant of the county of Clare, After a long 
debate, the motion was negatived on division. 


* Hans. D* v. 177, p. 311. Bee h 76. v, 201, pp. 670-729, 
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II As to tub Remuneration of Public Employes. 

On May 20, 1828, a motion was made in the House of Commons 
for a return of pensions granted on the English Civil List; but the 
motion was opposed by the ministry, on the ground that it was a 
principle to maintain inviolate the arrangements made with the 
crown respecting the civil list, which had been granted for the life¬ 
time of the sovereign ; and that unless the civil list shall become in 
such state as to render it necessary to apply to Parliament for assis 
tance, or unless some special case of abuse is made out, the House 
have no right to enquire into details of this kind. On division, the 
motion was negatived^ 

The next case that will engage our attention under this head is 
one which occurred in 1830, when the Grey Ministry, immediately 
upon their appointment to office, took tho initiative, and invited the 
House of Commons to appoint a committee to consider the amount 
of the salaries and emoluments payable to members of the adminis¬ 
tration holding scats in either House of Faxdiaiiient \ pledging them - 
selves to abide by the recommendations of the committee on the 
subject. Tho chancellor of the exchequer (Lord A1 thorp), m moving 
for this committee, on December 9, stated that, while it was neces¬ 
sary, in point of form, that his name, as the mover, should be in¬ 
cluded, he hoped he would be excused for non-attendance, as the 
government were desirous that the committee should be exclusively 
composed of independent members, and altogether free from the 
suspicion of government influenced [Two members of the late 
ministry were placed on the committee in order .that they might 
able to give details as to official business. r lhey consented to attend 
for this purpose, but refused to act as ordinary members of the com¬ 
mittee. 1 ] His lordship cited a precedent for this course, in 1806, 
when the then chancellor of the exchequer, in appoint ing a committee 
to enquire into the state of the finances, selected no one to serve 
thereon who was an office-holder under the crown. Lord Althorp’s 
committee reported on March 30, 1831, recommending \eiy con¬ 
siderable reductions in official salaries, which wore agreed to by the 
government, and the estimates for the ensuing year framed in accor¬ 
dance therewith. [The committee having recommended a reduction 
of the salary of the president of the board of control, which had been 
si pome seed in by the government, an independent member of the 
House of Commons, on September 29, 1831, moved a series of 
resolutions declaring the inexpediency of reducing this salary from 
T> 000/ per annum at which it had been fixed siuce ] 810, to 3,500/. as 
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proposed by the committee. The government, however, opposed this 
motion, and the previous question was put thereon and negatived, 01 
But in 1853 the salary was again raised to 5,000/. per annum, pur- 
suant to the directions of the Act 16 & 17 Viet, c, 05, sec, 33, that 
this officer should be paid as much as other principal secretaries of 
state,] But it would appear that this enquiry was not regarded as 
sufficiently complete, for on April 12, 1850, on motion of Lord 
John Bussell (the first lord of the treasury) a similar committee was 
appointed to consider of the diplomatic establishments, and the 
salaries and retiring allowances of the judges ■ although the proposal 
to refer the question of official salaries to a select committee, instead 
of determining upon them in council, with the experience and on the 
responsibility of the government, was strenuously opposed in the 
House, The only minister who sat upon this committee was ,the 
mover himself. The committee reported on July 26th, their recom¬ 
mendations in regard to official salaries were few and unimportant, 
as in their opinion the reductions made after the report of the 
committee in 1831, had gone far enough. 11 Upon the other branches 
of enquiry several important recommendations were made. The 
report was ordered to lie on the table and be printed. Before the 
next meeting of Parliament, the government undertook, upon their 
own responsibility, and according to their own judgment, to decide 
upon the manner in which they would deal with the various recom¬ 
mendations contained therein, 0 

On March 14, 1S71, amotion was made in the House of Com¬ 
mons by an independent member, for the appointment of another 
committee to enquire into the salaries of members of Parliament 
holding office under the crown. # It was urged that these salaries 
required to be equalised, and in some cases increased. But Mr, 
Gladstone (prime minister) having declared that no case had been 
made out to justify either augmentation or re-distribution of official 
salaries, the motion was negatived without a division J 

On May 8, 1833, Mr, Hume moved an address to the crown, 
praying that the law-officers might he instructed to enquire Into the 
validity of a pension or sinecure office granted by his late Majesty 
George IV, to Lord Douglas, contrary (as he alleged) to an agree¬ 
ment between the crown and Parliament : with the consent of the 
government the motion was agreed to, (J Ministers afterwards inti¬ 
mated their intention to apply to the Court of Session to set aside 
the grant, 1- 

On July 30 ? 1834, a petition was presented to the House of 
Commons from certain commissioners of customs, complaining of the 
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. of their salaries under a treasury minute. The petitioners 
admitted that * the question of salaries rests exclusively with the 
executive, and ought not to be brought before Parliament, but they 
claimed that theirs was an exceptional case, and one of peculiar 
hardship. The chancellor of the exchequer characterised this as * a 
most unusual and extraordinary proceeding, 3 but proceeded to show 
that the petitioners had no just grounds of complaint in the present 
instance. Members generally acknowledged 1 the extreme inexpe¬ 
diency 5 of * making the House a court of appeal in questions of this 
sort. 3 Even Mr. Hume, that staunch supporter of the people's rights, 
declared that he 4 could not conceive anything more mischievous 1 
than for the House to interfere where it had not a right to do so j 
and that the House was * called upon to decide whether the legisla¬ 
ture or the executive should determine what salaries are to be given 
to the servants of the public/ The petition was by leave with¬ 
drawn, 11 

On May 1, 1838, Mr. Hume moved for leave to bring in a Bill to 
suspend the payment of the annuity granted by Act of Parliament 
to ILR.H. the Duke of Cumberland, so long as he should continue 
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king of Hanover, being of opinion that it was inexpedient and un¬ 


called-for to continue a pension granted to an English prince after he 
had become an independent sovereign. The motion was opposed by 
the chancellor of exchequer (Mr. T. Spring Pice), on the ground that 
the annuity hod been granted for the term of ( the natural life of 
his royal highness, and that Parliament had no right to put a new 
construction on the grant, so as to deprive him of it This view was 
sustained by the House, and the motion rejected. Similar motions 
were again proposed by Mr, Hume, on March 27, 1840, and on June 
30, 1843, but were opposed by the ministry on the same grounds as, 
before, and negatived by the House. 

On February 27, 1840, the attention of the House of Commons 
was directed to the grant of a pension to Sir John Newport, on his 
retirement from the office of comptroller of the exchequer. This was 
an office which was held under a statute * during good behavioui. 
It was wholly independent of the crown, and did not entitle the. in¬ 
cumbent to receive a pension on his relinquishing office. It hud been 
held by Sir John Newport for five years only, previous to which ho 
had performed various public services during a long public career, 
but none of them of a nature that authorised him to claim a retiring 
allowance. The government, however, being desirous of rewarding 
tilr John's long and faithful services, determined upon his retirement 
from the eomptrollership to allow him a pension of l,00(R a year out 
of the royal bounty fund, which was set apart, under the Act 1 & 2 
Yict. c, 2, to enable the crown to reward persons who had just claims 


Sir John 

Newport, 


? Jin. ; of Pari. 1834, pp* 3I01 -31 04. 
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on the royal beneficence for discoveries in science, &c T , or the per¬ 
formance of special duties to the crown or public. This proceeding 
was called in question in a series of resolutions submitted to the 
House, setting forth that the peculiar office lately held by Sir J obn 
Newport disqualified him from the receipt of a pension from the 
crown ; that it was contrary to the spirit and intent of Parliament 
in respect to civil service pensions to allot him an annuity for public 
political services out of a fund set apart for the reward of merit of a 
different kind ; and that, for these and other reasons set forth, the 
House deems it expedient to express its decided opinion that the 
pension in question ought not to be drawn into precedent. The 
ministry met these resolutions by an amendment, asserting the nature 
and value of Sir John Newport’s services upon which his claim to a 
retiring allowance was based, and declaring that, on reviewing the 
whole case, ‘this House is satisfied that the grant of a pension to a 
retired comptroller of the exchequer, in circumstances so peculiar, 
cannot be drawn into precedent/ The House, however, was not 
satisfied with the explanations and excuses of ministers, but passed 
the original resolutions by a majority of twenty-eight, 1 

In 1840, a retired public servant petitioned the House of Com¬ 
mons, complaining of the insufficiency of his superannuation allow¬ 
ance, and declaring that he was legally entitled to a larger amount. 
A motion to refer this petition to a committee was opposed by the 
chancellor of the exchequer, who explained the merits of the case, 
and said that*it would have a very had effect on the public service 
if the House should interfere with the retired allowances of public 
officers/ The motion was negatived on a division. 11 

On March 26, 1844, a motion was made in the House of Com¬ 
mons for an address to the Queen, requesting that a suitable provision 
might be made for the widow and children of the late Itev. Dr. 


Morrison, on account of the eminent public services in China of the 
doctor and of his eldest son, both deceased. The prime minister 
(Sir JL Peel) fully admitted the value of the services rendered to the 
country by the Morrisons, but declared that the rule in respect to 
pensions to civil servants could not be extended to this family, and 
that there was no other means available for the purpose ; adding that 
1 the House should he exceedingly cautious how they established a 
precedent in such a case of special interference with the conduct of 
the executive government, and in some degree with the prerogative 
of the crown/ The motion was accordingly withdrawn* 

On April 8, 1862, the attention of the House of Commons was 


1 Mir. of Park 1840, p. 1333. Hans. h. v. 101, pp, 988-940, on 
y J810, p, 1810. Feb. 96, 1861, on an address to the 

7 Hans. I), Vj 7d r u. 1581. Sue, Queen respecting forage allowances 
a discussion in ‘the IL of 0, to cavalry officers. 
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^ called to the case of the clerks and officers of the late Insolvent 
Debtors Court, whose interests had been injuriously affected by the 
operation of the Bankruptcy Act of 1861. The ministry stated that 
it was not their intention to introduce any measure for the relief of 
these persons, but that they would offer no objection to the reference 
to a select committee of any petition setting forth their claims j and 
that they would agree to carry out any recommendation from such 
committee as to the amount of compensation which should be awarded 
to these persons, Whereupon a select committee was appointed 
accordingly, which reported on July 9. Pursuant to this report, a 
Bill for the relief of these complainants was introduced, and passed 
into a law, w 

On July 22, 1862, Sir George Bowyer moved the House of Com¬ 
mons for the appointment of a committee to enquire into alleged 
grievances complained of in a petition from upwards of 1,500 persons 
in the post office department. The chancellor of the exchequer (Mr. 
Gladstone) opposed the motion, f as being of a most dangerous char¬ 
acter, not only to the good order of the post office department, hut 
to the entire public service/ c The question had been settled by com¬ 
petent authority, namely, the executive government/ £ If the House 
thought the executive government to blame, lot them take the proper 
course and pronounce tlieir censure upon them ; but he was satisfied 
that no worse policy could be adopted than for the House to take 
into its own hands the management of the public services/ Sir S. 
Northcote (a leader of the opposition) 1 entirely assented to this 
doctrine, that it was most mischievous for the House of Commons 
to take out of the hands of the government tho details of arrange¬ 
ments made in the various departments/ The motion was accord¬ 
ingly withdrawn. 1 

On March 6, 1865, Mr, For rand (who represented a large dock¬ 
yard constituency) called the attention of the House to the great 
inequality and inadequacy of the wages paid to roen employed in 
the Royal Dockyards, with a view * to elicit an expression of opinion 
by the House which w ould induce the Admiralty—-who had hitherto 
refused redress—to take their most reasonable claims into considera¬ 
tion/ The alleged grievances were explained away by the Secretary 
to the Admiralty, who called upon the House not to countenance 
the principle of interference with the discretion of government in 
the remuneration of public servants, at the instigation of members 
whose constituents were in the receipt of wages from the public 
treasury. The subject was then dropped.^ 

"25 & 26 Viet, c, 90. See the J I&. v, 177, p, 1136, Also case 
case of Divorce Court proctcus, ante, of third class clerks in Admiralty lb 
v .6A7. v. 160, p. 1621. J ’ 

* Hans. 1). V. 168, p. 672. 
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On April 28 , 1865, a motion was made in the House of Com¬ 
mons to refer a petition from certain merchants of Liverpool com¬ 
plaining of the inadequate remuneration of the out-door officers of 


Customs, to a select committee to enquire into the alleged griev¬ 
ances* The chancellor of the exchequer (Mr. Gladstone) admitted 
that if any public servant could complain of any grievance by 
reason of the acts of the government, t it was the duty of the 
government to render an account of their proceedings to the House, 
and it would be perfectly within the rules of prudence to risk an 
enquiry by a committee/ Nevertheless, the executive government 
should be held responsible for the regulation and the pay of the 
public servants, and nothing would tend so much to the disorganisa¬ 
tion of the public service, or do more to lower the character of the 
House of Commons, than any attempt to take this duty out of the 
hands of government. Upon an assurance that the grievance com¬ 
plained of should receive the attention of government, the motion 
for a committee was negatived on division.* 

On May 12, 1865, a motion was made in the House of Commons 


to declare the expediency and propriety of increasing the salaries 
of postmasters, upon whom additional labour had been imposed by 
the establishment of post office savings banks. The secretary of 
the treasury and the chancellor of the exchequer explained that 
the Government were considering all cases of hardship arising from 
this cause, and were dealing witli them equitably ; but that they 
were not prepared to introduce any wholesale and sweeping change 
in the present system. Whereupon the motion was withdrawn. ft 

On May 15, 1865, enquiry was made of the attorney-general as 
to the circumstances attending the resignation of Mr. H* S. Wilde 
of the office of registrar of the court of bankruptcy at Leeds, and 
the appointment of Ills successor, and in regard to the act of lord 
chancellor Westbury in sanctioning the grant of a retiring pension 
to Mr. Wilde, though his conduct in office had disentitled him to 
any such advantage* 1 * On the following day, the papers connected 
with Mr. Wilde's resignation of office were ordered to be laid before 
the House, 0 and on May 19 were ordered to be printed* On May 
23, with the consent of the government, and especially of the lord 
chancellor, who caused it to be stated that he courted enquiry into 
the matter, a select committee was appointed to enquire into all 
the circumstances attending Mr. Wilde's resignation of office, the 
grant to him of a pension, and the appointment of his successor. 
Subsequently it was agreed that this committee should he nominated 


/ Hans* v* 17ty p* 1205; and see engineers, lb, v. 197, p. 134* 
lb, v, 180. p. 671- b lb. v. 179, p* 2D3; and sec p. 

* lb, D. v . 179, PI >* 194-200* 489. 

Si# ea&e of ei vil officers of the royal c Corn* Jour. May 16. 
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the general committee of elections* and should consist of five 
ordinary members, and two additional members being lawyers, who 
should be empowered to examine witnesses and conduct the case on 
either side, but should not have a right to vote/ 1 On June 22, the 
report of this committee was brought up, and ordered to lie upon 
the table, and to be printed. Tho report, which was accompanied 
by copious evidence, acquitted the lord chancellor of all charge but 
that of haste and want of caution in granting a pension to Mr, 
Wilde, Nevertheless the committee recorded their opinion, that 
the general impression created by the sudden retirement of Mr. 
Wihle, and the pecuniary transactions which took place between 
Mr, Bethel! (the eldest son of the lord chancellor) and Mr. Welch, 
who was appointed to succeed Mr. Wilde, * were calculated to excite 
the gravest suspicions,* and that their investigation had been 
1 highly desirable for the public interests/ 0 On July 3, amotion, 
to resolve that the conduct of the lord chancellor in reference to 
the appointments in the Leeds Bankruptcy Court and in the case of 
Leonard Edmunds/ which bad been reported upon by a committee 
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* Hans, D, v. 179, pp. 781-785, 
The committee decided upon con¬ 
ducting their enquiry with closed 
doors. Ib. v. ISO, p. 88L 

5 Rep. Com, Leeds Bankruptcy 
Court, p. x. Com* Pap. 1865, v. 0. 

f On Feb. 14, 1865, Leonard Ed¬ 
munds, reading cleric and clerk of com¬ 
mittees of the House of Lords, peti¬ 
tioned the House for leave to resign his 
office, and for the grant of a retiring 
allowance. The petition was presented 
by the lord chancellor, upon whose 
motion the resignation was accepted, 
and the petition referred to the select 
committee on the office of tho clerk 
of the Parliaments, &c. On Feb. 17, 
the lord chancellor acquainted the 
House that he had appointed his 
second eon (the Hon* Sliugsby 
Beth ell), to the office vacated by Mr. 
Edmunds, which appointment was 
approved of by the llouse. On the 
same day, the committee reported in 
favour of allowing to Mr. Edmunds 
tho usual retiring pension, which 
report was agreed to by the House 
on Feb. 24. On March 7, the lord 
chancellor, being moved thereto by 
various discreditable rumours which 
were a 0 oat, i iifo rin ed the House of 
certain circumstances connected with 
ihe conduct of Mr. Edmunds while 


holding a situation in tho patent 
office, and subsequently when in the 
employ of the House, which de¬ 
manded investigation. Whereupon, 
on bis lordship's motion, a select 
committee was appointed to enquire 
into all the circumstances connected 
with Mr. Edmund’s resignation of 
both the said offices, ami with the 
grant of a retiring pension to him by 
the House. This committee reported 
on May 2. On May 9, on motion of 
Lord Redea&ale, a member of ‘the 
pension committee, 1 a passage from 
the report of the committee of enquiry 
w as read, which appealed to reflect 
upon the previous committee for 
recommending a pension to Mr. 
Edmunds, without dnly considering 
t ho i mput atlo 11 s upoi i his cond uei. 
Lord Bedesdaie then moved two 
resolutions, to exonerate the * pension 
committee ' from all blame in lho 
matter. After a long debate, tho 
previous question was put thereon, 
and negatived; and the resolution of 
the House of Feb. 24, agreeing to the 
recommendation of the committee in 
favour of a retiring allowance of 800Z 
per annum to Mr. Edmunds, was re- 
eciuded. Before putting this motion 
to tho vote, a petition was presentf ,d 
to the llouse from Mr. Edmunds that 
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of the House of Lords, a copy of whose report had been laid before 
this House—-was c highly reprehensible, and calculated to throw dis¬ 
credit on the administration of the high offices of state/ was moved 
by Mr. Hunt: to this an amendment (of which no notice had been 
given) was proposed by the lord advocate, acquitting the lord 
chancellor from all charge except that of haste and want of caution 
in granting a pension to Mr. Wilde, but declaring the opinion of the 
House that some further check should be placed by law upon the 


grant of pensions to the holders of legal offices. Previous to the 
commencement of the debate, Mr. Bouverie had given notice that 
he should move, as an amendment to the main motion, to resolve, 
that this House, having considered the report of the committee on 
the Leeds Bankruptcy Court, and the evidence, Ac., are of opinion 
that, while the evidence discloses the existence of corrupt practices 
with reference to the appointment of P, It. Welch to the office of 
registrar of the said court, they are satisfied that no imputation can 
fairly be made against the lord chancellor with regard to this 
appointment; but that such evidence and also that taken before 
the Lords 1 committee on the circumstances connected with the re¬ 
signation by Mr. Edmunds of the offices held by him, ‘show a laxity 
of practice and a want of caution with regard to the public interests 
on the part of the lord chancellor in sanctioning the grant of re¬ 
tiring pensions to public officers against whom grave charges were 
pending, which, in the opinion of this House, are calculated to dis¬ 
credit the administration of his great office/ The lord advocate's 
amendment was first proposed ; but, although Mr. Bouverie/s amend¬ 
ment was not technically before the House and could not be dis¬ 
cussed until it should be moved, its terms were known, and generally 
preferred by those who took part in the debate, including Mr. Hunt, 
the mover of the main motion.£ The question, * that the words pro¬ 
posed to be left out [i.c. Mr. Hunts motion] stand part of the 
question/ was therefore put and negatived without a division. On 
the question that the lord advocate's amendment be then added, 
Lord Palmerston (the premier) moved, that the debate be now 
adjourned. This was negatived on division by a majority of 14. 
Lord Palmerston thereupon agreed to accept this division as con¬ 
clusive in favour of Mr. Bouverie'e amendment. The lord advo¬ 
cate's amendment was accordingly put and negatived, and then Mr. 


he might be first heard, by counsel, 
in bis defence; but Earl Granville 
(the leader of the House j said that 
he felt it impossi hie to accede to this 
request. For the final result; of the 
proccediogsiustituted by government 
against Air, Edmunds, and las un¬ 


successful attempt to induce the 
House of Lords to re-open the ques¬ 
tion, see Law Mag. N. S. v, 28, p. 
374. Com. Pap. 1672, v. 5, p. 105, 
&c. Hans. D. v. 210, p, 003; v. 220, 
p. 1500. 

& Hans. J>. v, 180, pp. 1092, 1117. 
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ouverie s amendment was agreed to without a further division, Prece- 
Oji the following day. Lord Palmerston announced that, owing to ^ ents * 
tliis vote, Lord Chancellor Westbmy had tendered his resignation, 
which had been accepted, and that he would merely retain the seals 
for a few days for the convenience of public business, h On J uly 5, 
the lord chancellor informed the House of Lords of his resignation. 

He added that, had followed his own judgment, he would have 
retired from office when the charges were first raised against him, 
as lie felt that the holder of the Great Seal ought never to be in 
the position of an accused person. But he had been dissuaded 
from this step by the prime minister, who said it would not do to 
admit this as a principle of public conduct, for the con sequence 
would be that whoever brought up an accusation would at once 
succeed in driving the lord chancellor from office. Since then he 
had repeatediy pressed his resignation upon Lord Palmerston, but 
without satisfying liim that the time had come when it should be 
accepted, until after the vote of the House of Commons on July 3, 
which had determined him no longer to consent to retain office, 1 
In the session of I860 an Act was passed requiring the lord chan¬ 
cellor to transmit to the lords of the treasury all applications for 


superannuation allowances on retirement of which he may approve, 
from any officer connected with the court of chancery, or in bank¬ 
ruptcy or lunacy, or any of the superior courts of common law, 
and empowering the treasury to decide thereon J This statute is 
intended to take away from the lord chancellor the absolute rig]it 
which he had hitherto enjoyed, and to give to the treasury the 
power of determining upon the report of the lord chancellor the 
amount of pension to which any such officer is entitled by law upon 
his retirement. 1 * 

On July 4, 1873, a resolution was carried, in the House of Com¬ 
mons, on division (against the Government) in favour of redressing 
the present inadequate scale of salaries of the civil servants in 
Ireland. Whereupon ministers undertook to appoint a depart¬ 
mental committee to enquire into this matter, 1 . 

On May 12, 1874, the House of Commons was moved to appoint 
a select committee to consider tho salaries, & c., of the officers 
of the two Houses of Parliament, with a view to their being more 
equitably apportioned. The mover pointed out that salaries in the 


b Hum 1). p. 1103. 
i Jh. p, 1174. On Feb, 13, 1800, 

the Attorney-General informed the 
House that/ in accordance with the 
recommendation of the Leeds Bank¬ 
ruptcy Court Committee in the pre¬ 
vious session, criminal Informations 


had been filed against Mr. Welch and 
the Hon. R. Bothell for corrupt 
practices in obtaining, or attempting 
to obtain, a judicial appointment e 
J 21) ft 30 Viet. c. oa 
k Hans. R v. 1S3, p. 1038. 

1 Ik V . 216, p. I860 ; T. 217, p, HO. 
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Lords offices were relatively much higher than in the Commons 
offices. But the chancellor ol the exchequer deprecated the motion 
as an objectionable interference with the discretion o£ the House of 
Lords, and the motion was negatived. 111 

On June 14, 1877, the attention of the House of Lords was 
called to a hardship resulting from the transfer of Mr. W. Woods 
from the treasury to the colonial office, whereby, through no fault of 
his own, his pecuniary interests had been injuriously affected. The 
colonial secretary agreed to lay before the House papers on this 
matter ; but severely censured Mr*Woods for printing and circulat¬ 
ing Djiiong&t members certain confidential minutes in relation to 
his case* 11 



111 Ilaus, D. v* 219, p. 184* 


11 lb t v* 234, p. 1753* 
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CHAPTER XVI. 

PREROGATIVE IN REGARD TO SUPPLY AND TAXATION. 

We liave next to consider the prerogative of the rreroga- 
crown in regard to supply and taxation, and the con- 
stitutional rights of Parliament in reference thereto. 3 p tLa 
The true doctrine on this head has been briefly tion. 
stated by May, in the following words: * The crown, 
acting with the advice of its responsible ministers, 
being the executive power, is charged with the manage¬ 
ment of all the revenues of the country, and with all 
payments for the public service. Ihe crown, therefore, 
in the first instance, makes known to the Commons the 
pecuniary necessities of the government, and the Com¬ 
mons grant such aids or supplies as are required to 
satisfy these demands; and provide by taxes, and by 
the appropriation of other sources of the public in¬ 
come, the ways and means to meet the supplies which 
are granted by them. Thus the crown demands money, 
the Commons grant it, and the Lords assent to the 
grant. But the Commons do not vote money unless it 
he required by the crown ; nor impose or augment 
taxes unless they be necessary tor meeting the supplies 
which they have voted, or are about to vote, and for 
supplying general deficiencies in the ie\onue. ihe 
crown has no concern in the nature or distribution of 
taxes • but the foundation of all parliamentary taxation 
is its’necessity for the public service, as declared by 
ihe crown thro,.gh it. con stitutional a dvisers.’" 

* May. Pari. Prac. pp- 050,601; etl. 1883. See also Mill, Hep. CW. p .-[iQ, 
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In entering upon a more detailed investigation of 
the relative functions of the Crown and of Parliament 
in the matter of supply, it is proposed to ^ivi&e the 
subject into three parts, and to consider, first, the con- 
stitutional restrictions upon Parliament m respect o 
supply and ( b ) taxation ; secondly, m the following 
chapter, the rights and privileges of Parliament, and 
especially of the House of Commons m the grant of 
money for the public service ; and thirdly, in vol. n., 
the oversight and control of the public expenditure. 


j The, Restrictions upon Parliament in matters 

of Supply. 

According to ancient constitutional doctrine and 


t° , practice, no moneys can be voted by Parliament foi 
ETwto- any purpose whatsoever, except at the demand and 
toowown; upon the responsibility of ministers of the crown.” 

In former times, when any aids and supplies were 
required for the public service, the crown made known 
its wants to the House of Commons by message; tins 
message was taken into consideration by the Commons, 
and the necessary supplies were voted by that House, 
according to its discretion. This mode oi procedure m 
obtaining grants of money admitted of no exception. 
It therefore left no opportunity to any private member 
to introduce any scheme of his own whereby any 
charges would be made upon the people. But m the 
beginning of the last century a specious evasion oi this 
constitutional rule crept in. The wholesome system of 
exchequer control in the custody of public moneys- 
which afforded protection alike to the crown and to the 
Parliament against illegal appropriations—was made 
the occasion of attempts to induce the crown, by the 


u-f- TW v 3,0.) 08. Hearn, Gladstone's speeches, Hons. D. v. 181, 
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. exercise of parliamentary influence, to sanction expen¬ 
ditures that were extravagant and unjustifiable. Find¬ 
ing that there was generally a balance of public money 
remaining in the exchequer, as yet unappropriated to 
any specific service, there was a growing disposition 
on the part of private members to regard this money 
as available for any purpose they might be disposed to 
favour. Petitions were presented to the House from or peti- 
various persons claiming pecuniary assistance or relief; pecuniary 
which being often promoted by members who were 
friends to the parties, and carrying with them the 
appearance of justice or of charity, induced the House 
to approve, or at utmost to be indifferent to their 
success. By this means large sums were granted to 
private persons improvidently, and sometimes upon 
insufficient grounds. 0 In the year 1705 this abuse 
became so notorious, that early in the next session, on 
December 11, 1706, before any petitions of this sort 
could be again offered, the House resolved, ‘That they 
would receive no petition for any sum of money relat¬ 
ing to public service, but what is recommended from 
the crown.’ This resolution was made a standing order 
on June 11, 1713, and amended, June 2-5, 1852, to 
bring it into conformity with existing practice, by the. 
substitution of a new order to declare, ‘ That this House or motions 
will receive no petition for any sum of money relating ^mowey 
to public service, or proceed upon any motion for en g-r- 
granting any money, but what is recommended from t ' um ' d ’ 
the crown.’ d 

The House was informed by a member of the petitions com¬ 
mittee* on March 20, 1866, 4 that there was hardly a meeting of 
that committee at which petitions were not rejected, on account 


* TIats, Free, v. 8, p- 242, Mr. to this rule, see Mir. of Pari, 1837 

Ayrton s speech on proposing the now p. 250, Th , 1837-8* p. 2026; 1830, 
supply order, on March 20, 1866. p, 123. The standing order of Juno 
Hans; I). t. 182. p. 591. 185% was extended to charges upon 

* For cases i0n*trating the strict- the Indian reMoos, % ^ 
Bess with which the it of G. adheres order of July 31, 1850, 


5 v 2 





THE ROYAL PREROGATIVE 




of their praying for a grant of public money, or some similar 
informality. 6 


The uniform practice of the House has construed 
this rule to extend to any motion which involves the 
expenditure of public money, even though it may not 
directly propose a grant/ 

And although the House is not precluded from 
appointing a select committee to enquire into any 
alleged grievance or matter of complaint against the 
or reports government,® it has been held that a select committee 
mifiSest cannot recommend that public compensation should be 
made to individuals for losses incurred- unless the same 
had been previously sanctioned by the crown/ 

In several similar instances committees have evaded the rule by 
tlie use of general terms in favour of the relief they desired to 
recommend.* But the rule does not apply to select committees on 
public questions, appointed at the instigation, or with the consent, 
of government. Such committees may recommend the adoption of 
anything within their order of reference, notwithstanding that their 
recommendations may involve the expenditure of money.-* 1 

This is a striking proof of the strictness with which 
this rule is enforced ; as the mere report of a com¬ 
mittee, though entitled to respectful consideration, does 
not bind the House to anything, unless it be formally 
agreed to by the House itself. 

But while the House of Commons has invariably 
maintained the principle embodied in the foregoing 
standing order, so far as it was directly applicable, the 
ingenuity of members lias discovered a way of practi- 


• Hans D. v. 182, p. COL 
r May, Parh Prac, I8B3, p, 652, 
The recommendation of the crown is 
signified either by a message under 
the sign-manual, or by a formal noti¬ 
fication bv a minister of the crown. 
Ilsiifc. D. v 10o, p. 47 J. 3 Hats. Free, 
pp. 169, U)6. 

1 Fourd rimer's Patent, Com. Jour* 
v. 92, p, 309, Mir. of Pari. 1637, p. 
3958, Claims of J. Clare, Hans. T>, 


v. 174, p. 1460, HftFon de Rock's 
case, post, pp. 607 and 705. 

h Fourdriniers case, (Join. Jour. 
June 15, 1837; and see Haas. !)♦ v. 

166 , p. 710 . 

1 May, Pari, Prac. ed, 1883, p, 
652. 

J Rep. SeL Com. ou Dockyards. 
Com. Pap. 1864, v. 8 ; and see post, 
p. 698. 
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"catty evading it. Of late years it lias become customary Bilk im 
to permit the introduction of bills by private members public 
which, though not professedly in the nature of money chargc3 
bills, do yet necessitate, to a greater or less extent, the 
imposition of new charges upon the people, the precise 
extent of which cannot always be estimated at the out¬ 
set. These Bills have been either for the construction 
of certain public works, or for the establishment or 
encouragement of certain new institutions, or they have 
proposed to grant new salaries to officials to be ap¬ 
pointed under the Bill, or to grant compensation or aid 
to individuals, or associations for various causes assigned. 

But whatever may be the precise object of these Bills, 
inasmuch as they establish grounds of expense, they 
are an evasion of the constitutional rule which forbids 
the grapt of money by Parliament, except at the appli¬ 
cation of the crown. In order to admit of the pro¬ 
posed grant without a direct violation of constitutional 
practice, Bills of this description invariably contain a 
clause to the effect that the necessary expenses to be 


incurred thereby should be ‘defrayed out of moneys to 
be hereafter voted by Parliament. I he facilities attend¬ 
ing the introduction of such Bills has frequently induced 
ministers themselves to take advantage of this mode ol 
obtaining the sanction of Parliament to their legislative 
measures. Moreover, under certain circumstances, and 
with a view to facilitate the progress of public business. 
Bills of this class have even been permitted to originate 


in the House of Lords. 

Provided that any clauses which infringe upon the 
privileges of the Commons are formally struck out of tbe Lords, 
the Bill before it is sent, to that House. But for the 
sake of convenience, and to make the measure intelli¬ 
gible, such clauses may be either written, or printed in 
red ink, in the copy of the Bill which is sent down from 
the Lords; in which case they are understood not to 
form part of the Bill, but to be merely suggestions, to 


"'•Ml* 



THE ROYAL PEER 0 GAT IY H 


<SL 


Bills im¬ 
posing 
public 
charges 


have been 
produc¬ 
tive of 
great 
abuse. 


be offered for the acceptance of the Commons in com- 
mittee. k 

While it is obvious that the introduction of such 
Bills by ministers of the crown is not open to the same 
objections as when they are brought in by private 
members, yet it is most desirable that measures ol this 
description should be subjected to careful scrutiny, and 
that the probable expense they would entail should be 
duly estimated, and made known to the House by a 
responsible minister, before it is called upon to sanction 
them. 1 In 1862 two such Bills, brought in by ministers 
of the crown, were rejected by the House of Commons, 
on account of the excessive expenditure they would 
occasion. 

But where such Bills have originated with private 
members, they have, as a general rule, been productive 
of great abuse, by encouraging injudicious and extrava¬ 
gant expenditure. If the principle of the Bill obtains 
the sanction of Parliament, the faith ol Parliament 
becomes pledged to the outlay involved, and ministers 
are obliged to include, in future estimates, distinct pro¬ 
vision for the same; and when the particular grant that 
is required to carry out any such measure is bi ought 
forward in committee of supply, any objection to its 
principle is commonly met by the assertion that it is 
useless, if not unfair, to oppose it at this stage, inas¬ 
much as Parliament has already agreed that the pi o- 
posed expenditure ought to be incurred, feo long as 
private members are permitted to initiate measures 
which involve the expenditure of public money without 
the previous consent of the crown, it would be in vam 


k Hee Rpt. of Joint Com. on Ites- 


UCV j \pt * V** w -rf«.*■¥■■■«*■ —- f - 

patch of Business with Evidence-. 
Coin. Pap. 1808-9, v. 7. And pro- 
ceedimrs 011 Divorce Court .mil. 


I In UK, 1). v. 160, pp. 1628, 1734, 
)7C,5. 


1 the Kensington Road Bill, and 


British Museum Bill, Smith, Pori. 
Roinemh. 1862, pp. 25,101. Sec the 
debate in the Commons, on the 
Public Offices (Site and Approaches) 

Bill, on March 7, 1865, Sec port, 
p. (190. 





to expect an economical administration of the public 
funds. These considerations were brought under the 
notice of the House of Commons by a private member 
(Mr. Ayrton) on May 16, 1SG2, when, after a short 
debate upon the subject, the chancellor of the exche¬ 
quer promised that it should receive the attention of 
government, and that hereafter a committee should be 
appointed to review the whole question, and to recom¬ 
mend rules to remedy the evils,arising from this objec¬ 
tionable practice.™ 

-The attention of tlie House was again directed to the injurious 
consequences of this practice in a speech of the chancellor of the 
exchequer, on May 22 , I 860 , in regard to a proposition emanating 
from a private member, to transfer an annual expenditure of up¬ 
wards of two millions on behalf of the poor, from local to public 
revenues, and to provide that this enormous amount should be 
thenceforth defrayed ‘ out of moneys provided by Parliament,’ in¬ 
stead of being chargeable upon parochial poor rates." 

No such committee having been proposed, the sub¬ 
ject was again brought up by Mr. Ayrton, on March 20, 

1866. After adverting to the consequences which had ■ Sc ' v ,. 

P standing 

arisen from the introduction ol this novel and 11 neon- orders to 
stitutional practice, he proposed—in the interest of prevSus he 
economy, and in order that £ the whole responsibility of f° nscnt of 
increasing the public expenditure should be thrown to such 
upon her Majesty’s ministers ’ — that ‘ The standing ^Uons 
order of June 25, 1852, relating to applications for 
public money, be repealed, and, in lieu thereof, that 
this House will receive no petition for any sum relating 
to public service, or proceed upon any motion for a 
grant or charge upon the public revenue, whether pay¬ 
able out of the consolidated fund, or out of money* to 
be provided by Parliament , unless recommended from 
the crown ’: and that the further standing order of the 
same date, relating to public aids or charges upon the 


" Haus. D. v. 160 , PP* 183JM84S. Gladstones speech, lb, y. 181, 
" lb, v. 176, pp. 665-006, Mr. 11 , 
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people, be repealed, and that, in lieu thereof, it be 
resolved—* That if any motion be made in the House 
for any aid, grant, or charge upon the public revenue, 
whether payable out of the consolidated fund, or out 
of moneys to be provided by Parliament, or for any 
charge upon the people, the consideration and debate 
thereof shall not be presently entered upon, but shall 
be adjourned till such further day as the House shall 
think tit to appoint; and then it shall be referred to a 
committee of the whole House, before any resolution or 
vote of the House do pass therein/ The proposed new 
ordei'S were thankfully accepted by the chancellor of 
the exchequer, on the part of government, approved of 
by experienced members, and agreed to by the House. 0 

Under these rules a Bill by which it is intended to 
authorise a charge upon the public revenues may be 
introduced upon motion, provided that the money 
clauses are printed in italics. Tims they form no part 
of the Bill, but are treated as blanks. Before they are 
discussed the Queen’s recommendation must be signified, 
and a committee of the whole House appointed to con 
sider, on a future day, the resolution authorising the 
charge. 1 * But whilst private members are not precluded 
from introducing Bills of this description, it is obvious 
that it is most desirable that such legislation should, as 
a general rule, be initiated by ministers of the crown. 1 

And here it may be noticed, that the practice of the 

House of Lords, in these particulars, is less stringent 
than that of the House of Commons. There is no rule 
or usa< f e of the House of Lords to forbid the presenta¬ 
tion, discussion, and reference to a committee of a 
petition for pecuniary redress or compensation ; or lor 


0 Hans. D, y* 182, pp< 50K}06. 

Notwithstanding the increased strin¬ 
gency of these new orders, tlie in¬ 
genuity of members li as succeeded in 
evading them by a form of motion 


«vBuing mein vy n 

pot directly contrary to the words of v. p- 


the standing order, See Hans, D. Y 

200, pp, 1060, 1006. 

p T£e Speaker, Hans. IK v* 200, p. 

1952. ™ t « 

<1 Hane. I). v. 218, p. 690; also Jo, 
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expenditure of public money in the construction of 
particular public works, or for grants of money to par¬ 
ticular institutions. 1 And although the House of Lords 
have no right to initiate measures of taxation, or pro¬ 
positions for increasing the pecuniary burdens of the 
people, yet they are not constitutionally debarred from 
instituting enquiries, by their own committees, into 
financial matters, or into questions which involve the 
expenditure of public money.® From 1691 to 1703 a 
great controversy prevailed between the two Houses as 
to the right of the Lords to institute enquiries into the 
public accounts. The Lords stoutly maintained that 
they had a right to take cognisance originally of public 
accounts, whilst the Commons denied that there was 
any utility in such enquiries.* The consent of the 
Lords is indispensable to every legislative measure, 
whether of supply or otherwise, and it is desirable that 
they should be prepared, by full investigation and free 
enquiry, to give or withhold their assent intelligently, 11 
lhe House of Lords are competent, moreover, to re¬ 
commend questions involving the expenditure of money 
to the consideration of the crown; but such a recom¬ 
mendation must be couched in general terms. 


Contra ' 11 
versy ns to 
right of 
the Lords 
to enquire 
into ex¬ 
penditure. 


ThuSj on August 4, 1842, a select committee of the House of 
honh on the ventilation of the new Houses of Parliament, recom¬ 
mended that a sum of 86,000?. should ho provided to carry out a 
plan proposed for that object, v 

lti 1852 the House of Lords appointed a select committee to ^ 
Squire into the claims of Baron de Bode for pecuniary relief, in Cents' 
Aspect to a certain claim against the government as set forth in a 


* Baron de Bode's case, infra ^ p, places; and in 1860, on the levying 

Hans, D. v. 173, p, 1622: y f and assessment of church rates. 

J r4, p. t Hats. Free, |>p* 407-485, 49£>- 

* See Mar’s Part Prac, ed. 1883, 510. 

P-047. Lords’Committees were ap- u See Palmers case, port, p. 703* 
pointed in 1847, to enquire into the Also paper duties case, post , p, 809, 
^elpts and charges of the post office, where the relative position of the 
an d into the manner of keeping the two Houses, in regard to questions of 
account thereof, and in 1858, on supply and taxation, k discussed. 
s P i ritual destitution in populous Y Lords Jour* v. 74, p* 509, 
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petition tail the Baron, which had been referred to the committee. 
The committee reported favourably on the claim. In the following 
year Lord Lyndhurst moved a resolution, based upon this report, 

* earnestly recommending this claim to the favourable consideration 
of the government/ The motion was negatived on its own merits, but 
its regularity was not disputed,’ 17 In 1800, a Lords committee upon 
floating breakwaters, &c, recommended * that a sum not exceeding 
10,000k be placed at the disposal of the Admiralty/ to enable that 
'department to test any plans for the suitable construction of such 
works,* On July 5, 1861, Lord Shaftesbury moved an address to 
the Queen, in, favour of the extension, throughout India, of the best 
.systems of irrigation and internal navigation. The previous ques¬ 
tion was proposed on this motion, on the ground that the govern¬ 
ment were themselves prepared to carry out the principle advocated, 
as fully as possible, but would consider i the adoption of such an 
.abstract resolution to be inconvenient/ 7 

In 1871 Mr. Gladstone claimed for the House of Lords an equal 
right with the House of Commons to enquire into the finances and 
financial administration of India. And though lie abandoned his 
proposal for a joint committee of both Houses on the subject, be¬ 
cause it did not meet with general acquiescence in the House of 
Commons, yet he protested against ary attempt to narrow" the 
deliberative functions of the Lords, except on grounds of broad 
constitutional principle. And subsequently the Duke of Argyll 
declared that, * should any suggestion emanate from the Commons 
.committee of which the government or the House of Lords might 
doubt the propriety, it would be their lordships' duty to institute a 
full enquiry before passing any measure founded upon it/ z 

On May 9, 1871, a peer moved for an address to iler Majesty, on 
behalf of the widow of the late Captain Burgoyne, KK, with a 
view to her relief from certain pecuniary liabilities incurred by the 
loss of the ship commanded by her husband. The question was 
debated on its merits, but ministers having stated that the presenta¬ 
tion of the address could lead to no practical result, as it was not 
competent for the House of Lords to originate motions with regard 
to grants of money ; also, that the matter was under consideration 
by government—the motion was withdrawn. a 



* Lords Jour. v. 84, pp. 221, 241. 
Hans, D, v. 122, p. 488; v. 129, p, 
1097. 

* lb , v. 167, p. 232. 

y Ik v. 164, pp. 394, 401. And 
a discussion in the H. of Ijords, 
on June 80, 1805, upon a peer calling 
attention to the claims of naval cap¬ 


tains on the reserved paydist under 
certain orders in council. 16, v. 189, 
p. 975. 

* H, v. 204, pp. 776, 1162. 

■ Ik v. 206, pp. 462-467, See 
also proposed address for measures to 
repre&Bslave trade in Africa, I k v. 
212, p. 1008. 
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' The House of Commons, in forbidding, by their 
standing orders and uniform practice interpreting the post-a by 
same, the reception of petitions for pecuniary aid, and ^ e c “"" se 
the presentation of reports from select committees re- monsupon 
commending the expenditure of public money, have selves, 
voluntarily assumed a restraint which goes beyond the 
positive obligation of the constitutional rule that re¬ 
quires all grants of money by Parliament to be made 
only upon the application of the crown. Nevertheless, 
they have wisely imposed upon themselves this restric¬ 
tion, in order to guard against importunate demands 
from without, and as a check upon the too easy liberality 
of their own members. The responsibility of recom¬ 
mending applications for pecuniary redress or relief to 
the consideration of Parliament should rest solely upon 
the executive government, who are strictly accountable 
for every item of public expenditure, whose especial 
duty it is, in the interest of the taxpayer, to oppose 
all unnecessary outlay, and who possess peculiar facili¬ 
ties for investigating into the merits of all pecuniary 
claims. 1 * And it is only a waste of time to encourage 
premature debates in Parliament upon questions in¬ 
volving a grant of money, whether for public or private 
purposes, before the attention of government has been- 
directed to the merits of the application. 

By a ruling of the Speaker of the House of Assem¬ 
bly of tlie Cape of Good Hope, on June 22, 1882, it 
was decided that a select committee cannot recommend 
a specific grant of land, any more than a grant of 
Public money, without the recommendation ot the 

crown. 

Should any case arise wherein it may appear to be Kesoin- 
tiie duty of the House to point our to the government S r “* so£ 
Public charges which ought to be incurred, they have 
still undoubted authority to do so, either by the of a par¬ 


ti Clode, MU. Forces of the Crown, v. 2, p. 186. 


1 ioular ex¬ 
penditure. 
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adoption of a resolution, expressing an abstract opinion 
in favour of a proceeding which will necessitate a future 
grant of money, or by agreeing to address the crown 
to incur certain expenditure, with an assurance of their 
readiness to make good the same,—-the House is free to 
approach the crown with their constitutional advice in 
this, as in any other matter of prerogative. An abstract 
resolution does not finally bind the House to make the 
grant, and it imposes upon the government the respon¬ 
sibility of either accepting or rejecting the recommenda¬ 
tion. but this is a right which the House exercises, 
and should exercise, with very great reserve, and only 
under peculiar and exceptional circumstances. More¬ 
over, the adoption of an abstract resolution, for the 
express purpose of evading a wholesome rule in matters 
affecting the public expenditure, should be discouraged 
as much as possible. 0 

Addresses from the House of Commons to the crown, 
requesting an issue of public money for some particular 
purpose, with the assurance ‘ that this House will make 
good the same/ are required, by standing order, to 
originate in a committee of the whole house. 1 This 
4 ancient and truly constitutional method of expressing 
the desire of the House, that some public charge shall 
be incurred/ remains unimpaired, notwithstanding the 
increased restrictions imposed upon the initiation of 
money charges in I860. 0 But such addresses are only 
justifiable when there is no reason to apprehend that 
the supposed advance would be disapproved of by the 
other House of Parliament, whose concurrence is 


e See May fcitmg precedent*), 
Pari, Prac, ed, 1883, p* 634. Hans, 
I). v. 197, p. 1807 ; v. 205, pp. 340, 
003; 1871; V. 211, p. 1288, Ai&j 
Mr. Glad stem e’s speech on Mr. 
Ayrton’s motion, March 20, 1800, 
Hearn, Govt of Eng, p, 350. Also 
ante, p. 411. 

* May, Pari. Prac.ed' 1883, p, 691. 


* Mr. Gladstone, Hans, D. v. 182, 
p. 598. Address concerning transit 
of Venus in 1874. Com. Jour, v, 
124, p, 404. By the Brit. N. Am, 
Act, 1867, sec. 54, the Canadian IT. 
of 0. is debarred from adopting an 
address for the advance of public 
money without a previous recom¬ 
mendation from the governor-general. 
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essary to give legal effect to any measure of supply 
or appropriation. Addresses have generally been 
adopted upon occasions of urgency which have arisen 
after the committee of supply has closed its sittings— 
as, in order to submit to the crown a proposal to confer 
a pecuniary benefit on a particular person ; or to show 
respect to the memory of some illustrious person lately 
deceased, by the erection of a monument to his honour ; 
or for the purpose of obtaining the co-operation of 
the crown in a matter affecting the privileges of the 
House. 1 


'HL 


Tliis mode of obtaining the issue of money is im- ^ ienai ? 

_ i *1 - ? . i /. i J „ address is 

properly resorted to when it is used ior the purpose oi objection- 

escaping the necessity for appealing to the House of able ‘ 
Lords for their concurrence, or to compel the govern¬ 
ment, contrary to their own judgment, to incur expendi¬ 
ture at the mere request of the House of Commons. 

In such cases it is the duty of the ministry to interpose, 
and, by asserting the prerogative of the crown, to pro¬ 
tect the privileges of the House of Lords from violation, 
and the public revenue from an unwarrantable outlay. 


After the battle of Navarino, a private mefnber succeeded m 
inducing the House of Commons, notwithstanding the opposition 
of the government, to pass an address to the king, that he would 
graciously consider the claims of the officers and men who fought 
m tiiis engagement to head-money. These claims had been investi¬ 
gated by the government, and rejected on grounds of public policy ; 
hut after the adoption of this address, by a nearly unanimous vote, 
the government agreed to propose a grant for this purpose in com- 
nut too of supply ; reiterating, however, their conviction of its in¬ 
expediency^ 


If a proposition be submitted to the House of The Oom- 

n 1 i A i r mans 

Commons, on behalf of the crown, for a supply lor a sometimes 

Particular service, and an opinion should be generally j“ J*jjL 

expressed by the House in favour of a more liberal grant than 
J that re- 


' 3 Hats. Free n 178-180, ». prize-money in 1845, but which was 
* Mir. Fail 1834 m> 2258, 2564, successfully resisted by government 
28 58. See also case of Chinese Hans. D. v. 82, p. 681. 


commen¬ 
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crown. 
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appropriation on this behalf than that which lias be 
asked for by the government, while it is confessedly be¬ 
yond the power of the House to vote a larger sum of its 
own accord, the ministry, in deference to the opinion of 
members, will sometimes agree to submit a motion for 
the increased amount suggested; 11 or will undertake to 
reconsider the matter, and to apply to Parliament for 
a further grant, at a future period, should it appear 
expedient so to do. 

In 1838, the government proposer!, in supply, a vot-c of 10,0001. 
for the relief of the distressed Poles. An opinion in favour of a 
larger amount was unanimously expressed by the committee, bu t it 
was admitted that constitutional usage forbade a motion to that 
effect being made, except by the ministry. The chancellor of the 
exchequer at first defended the smaller sum, hut finally agreed to 
re-consider the question. 1 Accordingly, the estimates next year 
included an additional sum of 15,0002. for this service. 



And in order to elicit an expression of parliamentary 
opinion upon some doubtful question involving pecuniary 
outlay, or to justify their own decision on some appli¬ 
cation for pecuniary aid, the ministry will occasionally 
communicate the formal consent of the crown to the 
discussion by the House of a motion concerning the 
same, without contemplating any further proceedings 
in the case. Or, a desultory debate may be permitted 
to take place in either House of Parliament upon a 
question of this kind, without any formal motion. Or, 
a motion may be proposed to express in general terms 
the opinion of the House upon the merits of the case, 


ii See CMS of the provision on be¬ 
half of the widow and children of 
Spencer Perceval, Walpole's Life of 
Perceval, v. 2,p. 303. The proposed 
grant for purchase of an annuity tor 
the Duke of Wellington, when go- 
Tegument rGCOiufliGTid^d ft vote of 
300,000/.; but, in deference to the 
wishes of the H>uso, consented lo ask 
for 400.000/. for this purpose. (Hans. 
D. v. 27, p. 831.) See also case of 
Sir IT. Havelock, v. 151, p. 2355. 
And that of Lady Mayo, lb. v. 210, 


p. 1470; v. 212, p. 1570. But no 

grunt recommended, salary proposed, 
or other item in estimates can he in¬ 
creased, except upon recommendation 
of the crown. May, Pari. Prac. ed. 
1883, p. 873. But see ante, p. 016m, 
and post, p. 750. It may be reduced 
in committee of supply, or by the 
House itself, as in case of Prince 
A Ibert’s annuity. Mir. of Pari. 1840, 
pp. 304, 380, 449. 

1 Mir. of Pari. 1888, p. 5875, 
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thout directly asserting that any grant of money is 
required. 5 By such a course, the constitutional over¬ 
sight of Parliament in all pecuniary transactions of the 
government may be exercised, consistently with a due- 
regard for the prerogative of the crown. 

The following precedents may serve to illustrate tins- Precc- 
branch of our enquiry. denfs ' 


<SL 


The first case that will claim our notice is that of Mr. Paltrier, Mr. 
which engaged tile attention of Parliament for a number of years. ' Paimer, 
This gentleman, originally the manager of a country theatre,, 
conceived a plan for the improvement of postal communication 
throughout the kingdom, which, being communicated to Mr. Pitt, 
he appointed him comptroller-general of the post office, with full 
power to carry out his proposed reforms. These were so successful 
that in a few years the postal system was greatly benefited, and the 
revenues from the same largely increased. It was at first agreed to 
reward Mr, Palmer by a grant for life of two and a-half per cent, 
on a certain proportion of the increased net revenue, which would 
eventually have given him some 10,000?. per annum. But, after 
a time, Mr. Palmer’s conduct in office became insubordinate and 
objectionable, and the government were obliged to dismiss him. 

In so doing, they cancelled the agreement under which the per¬ 
centage on the increased postal revenues had been awarded to him 
and gave him, in lieu thereof, a pension of 3,000?, n-year. Not 
satisfied with this amount, and claiming the continuance for liis 
lifetime of the pcr-centage in question, he appealed to the House of 
Commons, by petition, in the year 1807. Government allowed the . 
king’s recommendation to the petition to be signified, for the pur¬ 
pose of Obtaining an enquiry into the case by a committee of the 
louse. A favourable report thereon was made on duly 13, but 
nothing further was done until the next session, when, by permission 
of the government (who continued, however, to oppose the claim), 
a^Bill was introduced into the House of Commons to secure to Mr. 

.1 aimer his Jvtufc per-centage on the net increased postal revenues. 


5 See cases of abstract resolutions grant of 2,600/. for this purpose 
of House upon pecuniary questions, which he received for several years’ 
May, ed. 1883, p. Col; the case of (Index,Com. Jour. 1830-87,p. 1057) 
Sir A. B. King, in Mir. of Pari. 1881, See the case of the losses of Mr 
jp. 223, <140, 477. While on this Speaker Manners Sutton by burmu* 
Occasion the ministry successfully of the Houses of Parliament in 1837 
opposed a motion in favour of corn- Mir. of Pari. 1837-^, p. 402. Ji. ’ 
ptnsalion to Sir A. B. King for loss case of Founlrinier'sPatent, lb Jq<>a 
of au office, it appears by estimates p. 2067; the case of the Bistro*- .4 
in following year, that they ulti- Hotter Carriers, linns. D. y. ].' M ’ fI 
mutely consented to his indemnifica- 841. “< P* 

tion. *hv recommending an annual 
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The Bill was passed, notwithstanding the opposition of the govern¬ 
ment, but was rejected in the House of Lords, 1 * Meanwhile, a 
supply resolution, granting a certain sum to defray arrears of per¬ 
centage claimed by Mr. Palmer, was reported, agreed to, and a Bill, 
ordered thereupon. But as the Lords had thrown out tlie prospec¬ 
tive Bill in favour of Mr, Palmer, it was proposed by the chancellor 
of the exchequer, and agreed to by the House, that the grant of 
arrears should not be included in the General Appropriation Act, 


but in a separate Bill, f for the avowed purpose of affording to the 
Lords an opportunity of considering that grant distinctly from the 
other grants of the year. 11 The bill was not proceeded with in that 
session, but Mr, Palmer’s friends determined to persevere, and on 
May 21, 1811, they induced the House of Commons to pass an 
address to the prince regent, beseeching him to advance the sum of 
54,000 L to Mr, Palmer, * being the amount of arrears due to him 
out of the post-office revenues, and assuring Ins royal highness 
that the House will make good the same/ The House of Lords 
greatly resented this address, and a warm debate took place therein 
on the subject on the following day, but no proceedings were had. 
Two days after, one of the ministry assured the House of Lords that 
he should not recommend the prince regent to sanction a claim 
which their lordships considered to bo unfounded. m Accordingly, 
the reply of his royal highness, as sent down to the House of Com¬ 
mons, stated, that 1 it must at all times be the prince regent's desire 
to attend to the wishes of the House of Commons., and that ho 


shall be ready to give effect to them in this Instance whenever the 
means shall have been provided by Parliament 1 : in other words, by 
a legislative Act, which should have received the concurrence of 
both Houses. 13 An attempt was made to induce the House to agree 
to a motion that this answer tended to create a misunderstanding 
between the crown and the Commons, but it was negatived by a large 
majority. The opposers of the motion allowed the existence of the 
right of addressing the crown for money, but justified tho answer in 
this instance, because tlie regent must have known that what the 
Commons had resolved to be due as of right, had been denied to be 
due by the Lords after an enquiry into the facts of tho case, 0 In 
the following session, with the formal consent of the crown, a 
further rat tempt was made to indemnify Mr, Palmer, A Bill was 
passed by the House of Commons for securing to him his future 
percentage, and for granting nearly 8Q,QQu£. as arrears due. The 


k See Parh Deb. v, 11. pp. 161- 
252, 95SM173, Encyc. Brit, 9th ed. 
v, i9 f p t 566, 

J 3 Hats. 203 n. Parh Deb. v. II, 
PP* 1 OHM 042, 


“ Ib t y, 20, p, 296. 

0 lb, pp. 347, 359. 

0 Ib r pp, 343-365, Walpole, Life 
of Perceval, v. 2, p. 215, Colchester 
Diary, v. 2, p, 332. 
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eminent, as heretofore, continued to oppose the measure, and it F roce _ 
iv as rejected, upon the third reading, in the Lords, Next session a dents, 
similar Bill was passed by the Commons, and rejected by the Lords. 
Finally, and in the same session, the matter was compromised by the 
introduction of another Bill, granting the sum of 50,O00Z. to Mr. 
Palmer, 'in consideration of public services performed by him/ to 
wl ch Bill the Lords agreed, and it received the royal assent .p 

Iu reviewing the proceedings between the two Houses in this 
case, it is worthy of special remark that, whi ls t a large majority of 
the Commons were agreed upon the payment in full of Mr. Palmer's 
claims, a still greater number were in favour of proceeding by separate 
Bill, instead of inserting the amount to be granted in the general 
Appropriation Act, to the infringement of the rights of the Lords to 
judge specially of a grant that was not intended for the particular 
service of the year, and upon which there was reason to believe they 
entertained an adverse opinion. 

Our next case will be that of the Baron de Bode, whose claims 
for pecuniary indemnification have been urged for upwards of forty 
)c t us upon successive administrations, and still remain unsettled, 
he baron alleged that he was born a British subject, and originally 
possessed a large property in France, but which had 1 icon confiscated 
by the government of that country during the revolution. After the 
peace a treaty was made between France and Great Britain, under 
which a large sum of money was paid over to the British govwummit 
fur the purpose of indemnifying British subjects whom property had 
been Confiscated by the French authorities at that period. Under 
this treaty the baron (and subsequently his son .tml heir) made 
various applications to the government, to the legal tribunals, and 
to both Houses of Parliament for payment of Ins claim, which had 
berm pronounced invalid, Tn 1831, a committee of enquiry into the 
same was appointed by the House of Commons, not withstanding the 
opposition of tire ministry. Being unable to complete the investiga¬ 
tion in that year, a motion was made in the following session for the 
i e-appointment of the committee- The motion was again opposed by 
the ministry, who declared it to be an attempt to convert the House 
into a court ot appeal, and was negatived. r in 1852 Lord Lymi¬ 
ll ursb induced the House of Lords to appoint a committee of enquiry 
into the claims of the baron, as set forth by hi in in a petition to that 
House, and which reported in favour of the same. 3 Whereupon, on 
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^ /August 1, 1853, his lordship moved a resolution, based up<l 

report of the committee, ‘ earnestly recommending the petitioner’s 
claim to the favourable consideration of her Majesty’s government; ’ 
but after a long debate, the motion was negatived on the ground that 
it had already been decided by competent tribunals, and ought to be 
regarded'as conclusively disposed of. 1 On June 20, 1854, a resolu¬ 
tion was proposed in the House of Commons, ‘ that the national good 
fiith requires that the just claims of the Baron de Bode, established 
after protracted investigations, should be satisfied.’ The government, 
however, continued to deny the justice of the claim, and the motion 
was rejected. 11 At length on June 4,1861, on a furthei petition fiom 
the baron, the House of Commons was again moved to appoint a 
committee to consider and report on this case ; but the attorney- 
general re-argued the question, and declared that the petitioner was 
not in reality a British subject, and therefore had no claim upon the 
fund above mentioned. The chancellor of the exchequer urged that 
it would be cruel to the petitioner himself to do anything-to keep 
alive hia claim, and desired to know, if the committee reported 
favourably thereon, how such a report 1 could justify the executive 
government in acting against an opinion of all the law advisers of 
the crown for the Inst thirty years?’ But notwithstanding the 

opposition of government the committee was appointed.'’ The com¬ 
mittee took voluminous evidence, hut were unable to conclude their 


enquiry ; they therefore, on August 1, reported to the House their 

proceedings and the evidence they hod taken. w Wince then nothing 

more has born done in Parliament in this case. 

Danish Our ncxt fading precedent is that which arose out of the much- 

t’lnitn.i. litigated Danish claims. During the war with France in 1807, Croat 
Britain, having reason to suspect that Denmark, although nominally 
a neutral power, was secretly favouring the designs of the French 
ruler, suddenly captured the Danish fleet while it was lying in the 
harbour of Copenhagen. By way of reprisal, the Danish government 
seized and confiscated the property of the British merchants who 
wen* trading in the Baltic sea. As Great Britain was not actually 
at war with Denmark at this time, it was contended that she should 
be answerable for the consequences of her act of aggression towards 
that kingdom, and should compensate the British merchants for their 
losses by the act of reprisal. This was acknowledged, and a largo 
portion of these claims was paid by the government. But others, to 
a considerable amount, remained unliquidated. Accordingly, the 
merchants who conceived themselves aggrieved by the non-recogni¬ 
tion of their claims, petitioned the House of Commons for indewni- 


1 Ilan^. J). v. 129, p. 1007. 
* lb. v. 134, pp. 392 425. 


V). v. 163, pp. 571-597. 
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Whereupon, on May 24, 1838, an address to the crown 
Oved for an enquiry into the rest of these claims, with a view 
r being satisfied. The government opposed the motion, on the 
ground that all the debts which by the law of nations were justly 
due had been paid by Great Britain, and that the remainder of the 
claims were untenable. Nevertheless, the motion for the address 
was carried.* After the vote had been taken, the chancellor of the 
exchequer declared that his opinion on the matter remained unaltered, 
and that * considering the serious consequences which may be pro¬ 
duced by such a vote, he begged to say that he undertook no further 
responsibility on the question.’ * The government, however, upon 
further consideration, agreed to pay a portion of the remaining 
claims.* This being deemed insufficient, in the following session a 
similar address was moved and carried, against the government.* 
Whereupon the government consented to pay an additional number 
of the claims. b The claimants being still unsatisfied, a third address 
was pas&d on June 10, 1841, for the liquidation of the remainder, 
assuring her Majesty that the House would make good the same. 0 
Upon this the government took a stand, and declared that they 
would not consent to any further expenditure on this account. The 
chancellor of the exchequer stated that the crown had no fund out of 
which a further payment could bo made, and that it was therefore 
no use for the House to ask it to do so. Accordingly, on June 21. 
the following roply to the address was reported : That it must at all 
times be the most earnest desire of her Majesty to attend to tlio 
wishes of llm House of Commons, and that she shall be ready to give 

effect to them in this instance, whenever the means shall have boon 
provided by Parliament. No action was taken by the House upon 
this answer. But similar addresses were again proposed and nega¬ 
tived by the House on June 20, 1843, July 9, 1844, and June 26, 
1851 ; after which no further application to Parliament on behalf of 
the Danish claimants was made until July 12,1861, when the atten¬ 
tion of the House of Commons was again called to the subject by a 
member, who recapitulated the arguments in favour of the claimants, 
but contented himself with laying the matter before the House with¬ 
out making any motion. The attorney-general and the chancellor of 
tho exchequer resisted any renewed agitation of the question, the 
latter asserting that whereas the constitution required tho concur¬ 
rence of the executive government and of the House of Commons 
in any money appropriation, governments of various politics had re¬ 
peatedly denied the justice of these claims, and for the last fifteen 
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years ate House of Commons, Uiongl. often appealed to, l.ml •£•>>> 

-** - 

consider the parliamentary grant of an annuity to II ^ ^ 
of Sussex, « with a view to recommend to the Hots 
thereto.' The home secretary (Lord John Russel ) ™ , 

motion on the ground that the matter was F* f the 
the government, whose duty it was to at \ j , s0 g; r B. 

allowance if necessary, but who had not thought fit _ 

Peel Weed in this doctrine, and asserted that the interference o 
Horn*would bo ■ ,« exceedingly .togs,-on, precedent.’ Accordingly 

the motion was negatived on division . 11 , 

On June 30, 1840, Sir R. H. Inglis moved for a committee to 
consider of an address to the crown, declaring the readiness ot the 
Sou* to mate a grant to supply the deficient o mrch accommoda- 
Hon throughout the kingdom; mi on Juno lb, 1842, Mr. fieremd 
moved for an address for the advance of one million pounds to relieve 
the distress prevailing in the manufacturing districts: both these 
motions, notwithstanding the opposition of government, were de bated, 
but they were each negatived on division. 

On February 4, 1847, Lord George Bentinck moved for leave o 
brifi" in a Bill to raise a loan of sixteen million pounds, to encourage 
the construction of railroads in Ireland, and to prompt emp oy- 
ment to the suffering poor in that country. Lord John RusseU (the 
prime minister) opposed the Bill, but did not object to its introduc¬ 
tion, understanding from the Speaker tlmt, m point offor , 
objection existed tliereto provided it did not include those mo y 
clauses which would require a previous committee. “ It was after¬ 
wards Stated, on the part of government, that the prerogative of the 
crown should not be made use of in any way ‘ to interfere wit 1 
Ml discussion of the measured r Accordingly the B, proceeded to 
a second reading, when, on the motion of the chancellor of . . 

cheauer, it was postponed ‘ for Six months. g 

On July 22, 1862, the case of Captain Grant, who had rendered 
ureat benefits to the army by the introduction of an improved system 
of cooking, in barrack and in camp, was brought before the Mouse of 
Commons on a motion that his services were ‘entitled to recognition^ 
This was considered by the government, and was m fact ’ 

be equivalent to a recommendation for a grant of money o i 

hutX motion had been drawn up in these vague terms m order to 


S Mir. of Pari. 1838, p. 5306. 
• Hans. D. v. 80, p. 808. 
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lit of its being discussed without an infringement of the standing 
orders. The secretary of state for war objected to the motion as 
being an evasion of the standing orders, and also on its own merits, 
contending that the services of Captain Grant were not of a nature 
to justify a compensation from the public purse. On division, the 
motion was negatived, but only by a majority of one. A few days 
afterwards the secretary for war informed the House that, * in con¬ 
sequence of the opinion expressed by si nearly equal division, the 
subject should be further investigated by the government. 5 h Being 
dissatished with the amount proposed to be given by the government 
to Captain Grant, a motion, was made in the House of Commons on 
A fay 20, 1SG4, for an address to her Majesty to render him 4 some 
suitable reward for his services y ? but, after explanations from the 
under secretary for war. the motion was negatived on division.* 

In 1864, the government having determined from motives of 
economy to refrain from submitting to Parliament the usual vote 
(of about 46,000/.) to defray the cost of assembling the yeomanry 
cavalry for the accustomed period of six days’ training on permanent 
duty, an amendment was moved on March 3 to the motion that the 
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Speaker do leave the chair for the House to go into committee of 
supply on the army estimates, to resolve that the discontinuance of 
the drill would he detrimental to the efficiency of the force, inexpe¬ 
dient, and contrary to the recommendations of a departmental com¬ 
mittee in 1861. The government opposed the motion, and contended 
that the efficiency of the force would be in no wise impaired by the 
temporary suspension of active training. Oil a division, the amend¬ 
ment was negatived by a majority of one. On May 5 following, the 
under secretary for war submitted to the committee of supply a 
vote of 39,2002. for the training of the yeomanry, alleging that 
since the aforesaid division the unexpected advices from New Zea¬ 
land had enabled the government to effect a saving in the estimate 
on account of the war in that island, and they were therefore in a 
position to continue the usual grant on behalf of the yeomanry 
cavalry. On division, the vote was agreed to by a large majorityd . 


I. 


if) The Restrictions upon Parliament In matters of 
Taxation, 


As no supply can be voted, so no taxes can be im- p Toposf 
posed upon the subject, by Parliament, for purposes of con- 
public revenue except upon the recommendation of the tS©T g 
crown. k Accordingly any proposition for the levy of :i 

- — — from 

h Hauls. I), v, 1G8, p. 855. 3 lb. p, 45. muristersh 

' lb. v. 175, )). 523. k See pest-, p, 788, 
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new tax or duty—of, for the increase of particulai 
taxes,—excepting when the consideration of Parliament 
has been directed to the subject by the crown,—should 
emanate from the government. 1 But there is a distinc¬ 
tion in this respect between imperial and local taxes. 
"No private member is permitted to propose an imperial 
tax upon the people; it must proceed from a minister 
of the crown, or he in some other form declared to be 
necessary for the public service* But any member may 
bring in a Bill to impose heavy local burdens/ m 

It should be observed, however, that the rule con* 
fining the initiation of all taxation to ministers of the 
crown is one of constitutional practice merely, and is 
not enforced by any standing order. Accordingly it lias 
not been invariably insisted upon* 0 But if not positively 
forbidden, it is nevertheless highly inexpedient for a pri¬ 
vate member to introduce a measure affecting the public 
revenue* It is only when such measures are in the 
hands of ministers that legislation upon them can be 
successful. 0 

On March 25, 1830, Mr* Pouletfc Thomson moved for the appoint¬ 
ment of a committee to consider of revising and re-arranging the 
general systein of taxation. The motion was strenuously and suc¬ 
cessfully opposed by Air* Secretary Peel, as being an unprecedented 
attempt to deprive the ministers of the crown of one of their most 
important and peculiar functions. He remarked that proposals for 
the imposition of taxes belonged peculiarly to the crown; custom 
and sound policy having long ago devolved upon ministers the duty 
of submitting such questions to the consideration of Parliaments 

So, also, a motion on March 14, 1844, by a private member for a 
committee to consider of imposing a certain probate duty on real 
estate, was objected to by the Speaker and by Sir Robert Peel (the 
prime minister), on the ground that it ought not to be offered, except 



» Hum * D. v. J82, p. 592; v. 228, 
p. 1781. May, Pari. Pracs, ed, 1883, 
b <574, 

m Sir T. E. May's evidence before 
■Joint Coni-, on Despatch of Business, 
Pap. 1888-09, y* 7, p. 185* 
Dam. D, Vi 215, p, 107G* 


11 Hans 3). v* 115, pp* 060-668* 

° 16. v. 186, pp. 160, 1849. 
p Mir* of Park 1830, p* 1032* See 
also .similar motions, proposed and 
negatived, on March 26, 1883; on 
Aug* 7, i 848 ; on May 10,1849; and 
on May 10, 1864. 
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m committee of ways and means, nor unless it could be shown that 
the public exigencies required it. After some debate the motion 
was withdrawn.** 

In committee upon the Stamp Duties Bill, on August 4, 1859, a 
private member having proposed a clause to extend the probate duty 
upon property above the value of one million, the government con¬ 
sented to this impost. But, in point, of form, it was considered 
necessary for a resolution to this efiect to be proposed by the chan¬ 
cellor of the exchequer, in committee of ways and means, and after* 
wards introduced into the .Bill, 1 * 


It is also an invariable rule of constitutional practice 
that ministers are not required to answer questions in¬ 
volving an explanation of their intentions as to matters 
of taxation, until they may deem it expedient to the 
public interests to declare them. 8 

The general question of a revision of a certain class of 
duties having been submitted to the House by the crown, 
it is perfectly competent to any member, in committee 
of ways and means, or in committ ee of the whole House 
upon the Customs or Inland llcvenue Acts, to offer an 
amendment to a particular rate of duty proposed to be 
levied, either for the increase or diminution of the same; 
it may even be proposed to insert in the schedule a new 
rate of duty, provided it relates to an article which is 
already included therein. 4 And when the House re¬ 
solves itself into a committee of ways and means to 
consider of raising supplies for the service of the current 
year, it is competent for any member to propose another 
scheme of taxation of equivalent amount, as a substitute 
for the government plan." But a proposition made by 
the chancellor of the exchequer, in committee of ways 
and means, to require licenses to be taken out by brewers, 
cannot be amended, upon the motion of a private mem- 
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ber, by extending suck licenses to other manufacturers, 
iron-masters, and coal-owners ; inasmuch as this would 
be a new and distinct tax, and not the mere increase of 
a duty upon an article already recommended by govern¬ 
ment for taxation, v 

On July 1, 1853, in committee of the whole House 
on the stamp duties, the opponents of a proposed rate 
of duty on advertisements succeeded in negativing the 
government proposition altogetherAnd on May 12, 
1862, in committee on the Customs and Inland Revenue 
Bill, so much thereof as imposed a tax for brewing beer 
in private houses was struck out; the government 
agreeing to the same, in deference to the wishes of the 
House. 3 ' And if a proposed tax which has been an¬ 
nounced in the budget excites general dissatisfaction, it 
is not unusual for the government to acquaint the House, 
at a subsequent stage of proceeding, that they have 
resolved to abandon it. y 

The budget submitted to the House of Commons by Mr. Lowe, 
chancellor of the exchequer on April 20, 1871, contained a pro¬ 
posal to impose a tax on matches, which though formally agreed to 
by the House on that day, afterwards excited general disapproba¬ 
tion in Parliament and in the country, 2 Accordingly, on April 25, 
Mr. Lowe informed the House that the measure with regard to 
matches would not be pressed, but that he should go on with an 
additional penny to the income tax, and legacy and probate duties.® 
However, on April 27, Mr. Gladstone announced that in view of 
the adverse opinions expressed in the House in regard to the finan¬ 
cial propositions of ministers, they had resolved to withdraw the 
resolutions relating to the probate, succession and legacy duties, 
and instead thereof to propose an addition of twopence in the pound 
to the present rate of income tax. 1 * On May 1, it was moved to re¬ 
solve that it is inexpedient to increase the income tax to the extent 
proposed by government, but after a long debate the motion was 
negatived, ministers having "declared that they ‘ had reached the 


T Hans. D. v. 202, p. 307. 

* lb. v. 128, p. 1120. 

‘ lf>. v, 160, p. 1574. 

* Proposed duties on club-houses, 
and on charities in 1863. Hans. 0. 


v. 170, pp. 846, 1102, 1125, 1365, 
1305. 

* Hans. I). v. 205, pp. 1418, 1628, 
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of their resources/ and 1 had no further plan/ and should, 
therefore, consider an adverse vote as equivalent to a vote of want 
of confidence* 0 This induced the House to give a reluctant consent 
to the new budget/ 1 Accordingly on May i, an attempt to reduce 
the addition to the income tax to five pence instead of sixpence was 
negatived, on division. 0 On May 18, before going into committee 
on the Bill, Mr* Disraeli called attention to its remarkable features, 
in providing ways and means differing from those proposed in the 
original budget, and in proposing to provide for a deficiency of more 
than double the amount announced in the budget—but lie did not 
hike a division thereon/ 




In vol. ii. precedents will be found, showing the ex¬ 
tent to which the financial propositions of the govern¬ 
ment have been modified by the House of Commons 
since the reform of Parliament in 1S32, 

The introduction of a Bill or resolution for the re¬ 
duction or repeal of an existing rate of taxation, whether 
for fiscal purposes or for the regulation of trade, is a 
parliamentary question, in which the crown has no direct 
concern. 8 The strict right of a private member to take 
the initiative in such a proceeding cannot therefore be 
denied, and has been acknowledged of late years by 
leading statesmen. 1 * It is nevertheless in the highest inexpc- 
degree inexpedient under parliamentary government for p^/ t for 
private members to assume the responsibility of pro- members 
posing such questions to Parliament. It is an important a/Z/eh 
financial principle, that ‘ the House should not be called « n ** k,as - 
upon to condemn taxes which they are not prepared on 
the instant to repeal,’* as by so doing they unsettle the . 
minds of commercial men in their business transact ions, 
and occasion embarrassment to the government in their 
plans for the regulation of the public finances. Abst ract Abstract 
resolutions advocating changes in the scheme or distri- 1 ' cso1v, ‘ 

c ^ hlOTlR OH 
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• bution of taxation, or the imposition of new duties ; ] or 
the reduction of particular branches ot taxation, have 
been not infrequently submitted to the House of Com¬ 
mons by private members, but they have been generally 
resisted by the government as being inexpedient and 
impolitic. 

The following precedents of motions for the reduc¬ 
tion or repeal of particular taxes may be cited, as 
illustrating the practice of Parliament, and, moreover, 
as showing that, sooner or later, ministers always defer 
to the recorded judgment of the House of Commons 
upon matters of taxation. 

First, in regard to the question of the income tax. The attention 
of the House has been frequently invited to the consideration of this 
question, by private members, who from time to time have pro¬ 
pounded various schemes to relieve certain classes of the community 
from the unequal operation of this impost. On May 2, 1851, Mr. 
Hume induced the House to agree to an amendment to a govern¬ 
ment Fill for continuing the property tax for three years, whereby 
its operation was limited to one year, with an express view to an 
enquiry into the mode of assessing and collecting the income tax, 
Such a committee was formally appointed on May - 8, with authority 
to consider whether a more equitable mode of levying tins tax could 
be devised. Roth the premier (Lord John Russell) and Mr. Disraeli 
expressed their disapprobation of this committee as an unwise inter¬ 
ference with the functions of government; but, nevertheless, con¬ 
sented to its appointment, in order to carry out the previous 
determination of the Housed 1 The committee encountered great 
difficulties in the investigation of this question, and, after devoting 
two years to the subject, confined themselves to reporting the 
evidence they had taken to the House, without expressing any 
opinion thereupon. 1 On February 19, 1861, on the motion of Mr. 
Hubbard, & select committee was again appointed, to consider of 
some more equitable mode of levying the income and property taxes. 
The motion was apposed by the chancellor of the exchequer (Mr. 
Gladstone), and by Sir Stafford Northeote, an eminent leader of 
the Opposition, but was carried by a majority of four. After full 
enquiry, the committee reported to the effect, that the objections to 


J Com. Jour. v. 88, p. 536 ; v. 94, 1 Com. Pap. 1851, v. 10, p. 339; 

P* MO; v. 102, p. 580 \ v. 103, p. 1852, v. 9, pp. 1, 463* See alsoPeto 
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ns tax were rather to its essence and nature than to Its incidence ; 
and that it would be unjust to reconstruct its mode of operation 
without at the same time revising other parts of our fiscal system, m 
Notwithstanding the adverse report of this committee, Mr, Hub¬ 
bard, on May 13, 1862, submitted to the House a resolution in 
favour of a re-adjustment of the income tax, in respect to certain 
alleged abuses. The motion was opposed by the chancellor of the 
exchequer, and negatived by a large majority. Nothing daunted 
by this defeat, Mr. Hubbard renewed his attack in the following 
session, by moving, on March 24, 1863, a similar resolution for the 
re-adjustment of tins impost* The motion was again opposed by 
the chancellor of the exchequer, who characterised Mr. Hubbard's 
scheme as being visionary and impracticable, and as affording no 
adequate remedy for the admitted irregularities of the income tax* 
Without any further debate, the motion was then put and negatived, 11 
On April 23 following, Mr. Roebuck moved to resolve that on a 
renewal of this tax, a lower charge should be Imposed on precarious 
incomes than on permanent incomes. The motion was opposed by 
the chancellor of the exchequer, and, after a short debate, was 
withdrawn, 0 On July 3, 1874, Mr. C* E. Lewis moved the adoption 
of a resolution, in favour of the further reduction of the income tax 
(then only twopence in the pound) and its ultimate repeal, at the 
earliest possible moment. After a long debate, the motion was 
negatived, by a large majority. On March 11, 1875, Mr, Sandford 
moved, to resolve that incomes not exceeding 300/, per annum 
should be exempt from this tax, but it was negatived. 

In 1850, and again in 1851 and in 1853, Lord E. Grosvenor 
brought in a Bill to abolish the annual duty payable on attorneys', 
etc. certificates* The principle of this Bill was affirmed by the 
House, on division ; but the government succeeded in delaying its 
passage. On May 19, 1865, on motion of Mr. Denman, an abstract 
resolution in favour of the abolition of this duty Mas agreed to by 
the House, notwithstanding the £ stout resistance of the govern¬ 
ment/ both on the ground of principle and expediency* 1 ' In 1867, 
a Bill to reduce this duty was brought in by Mr. Denman, and read 
a second time, notwithstanding the opposition of ministers, but the 
third reading was put oil' for three months.*) 

On April 14, 1853, Mr* Milner Gibson moved the House of 
Commons to declare that the advertisement duty might to be re- 
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pealed. The government, opposed the motion, but it was agree 
on division r "Nevertheless, the chancellor of the exchequer refused 
'to «iva way. Some days afterwards the House went into committee 
of ways and means, when the chancellor of the exchequer pro¬ 
posed to Bx the rate of this duty at sixpence. The opponents of the 
duty a-ain succeeded : the proposed rate was struck out, and no 
other amount inserted Six the resolution* After this, the govern¬ 
ment acquiesced in the abolition of the duty, 1 „ 

On the same occasion (April 14, 1853), and as a part of his 
scheme for the abolition of taxes on knowledge, Mr. Milner Gibson 
moved a resolution condemning the continuance of the paper duty 
as a permanent source of revenue, as being impolitic and incon¬ 
sistent with the efforts of Parliament for the encouragement of 
education. The previous question was proposed on this resolution, 
and negatived. On Juno 21, 1858, Mr. Gibson again brought fpr- 
ward the question, upon a motion * That this House is of opinion 
that the maintenance of the excise on paper, as a permanent source 
of revenue, would be impolitic ; and that such financial arrange¬ 
ments ou-ht to be made as will enable Parliament to dispense with 
that tax/ The chancellor of the exchequer (Mr. Disraeli) stated 
his readiness to agree to the repeal of this fax when a favourable 
opportunity should arise, but he strongly objected to the latter part 
of the motion, ns being a ( highly impolitic and inexpedient 
endeavour to hamper the government by an abstract resolution 
concerning a tax, at a time when it would lie impossible to aet upon 
it* lie suggested the withdrawal of the latter part of the motion, 
from the word ( impolitic,’ which was also advised by Lord John 
Eussel! and other leading members, on the same ground* This 
being consented to by Mr. Gibson, the former part of the motion, 
condemning the permanent continuance of the paper duties, vus 
agreed to without a division* 11 In i860, Mr. Gladstone (the then 
chancellor of the exchequer) included the abolition of the paper 
duty in his financial measures for the 3 r ear, and a BUI for that pur¬ 
pose passed the House of Commons, but was rejected by the Lords/ 
Next session a similar proposition was inserted in a Bill respecting 
customs and inland revenue, which passed both Houses, and became 

On March Iq 1861, .Mr. Dodson moved to resolve ‘ that the main¬ 
tenance of any duties upon hops is impolitic ; and that in any 
remission of taxation or adjustment of financial burdens, provision 
should be made for the removal of such duties/ Tim chancellor of 


* Hans, lb v. !25, p. 1187. 

r lb. T. 128, p. 11/8. 
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equor (Mr* Gladstone) asked no ono to give an opinion on 
&fits of tliis duty, but objected to the motion on the ground 
was an abstract resolution relating to the matter of finance* 
Without denying the right of the House, under any circumstances, 
to pass such a resolution, lie characterised the same as being a rash 
innovation on the practice of the House in former times. He held 
up the paper duty resolution as an example which ought to be a 
warning to the House not to commit itself to a similar proceeding, 
but to await the proper time when the financial condition of the 
country could be considered as a whole in connection with the fiscal 
propositions to be submitted to It by the government. Acquiescing 
in these views, the House negatived the motion by a large majority, w 
The budget laid before the House by the chancellor of the exchequer 
in the following session contained a proposal for the repeal of the 
hop duties, so that the sentiments entertained by the House on this 
question ultimately prevailed. 

On May 4, I860, and again on March 8,1801, Air. H, B* Sheridan 
moved for leave to bring in a Bill to reduce the duty on fire in¬ 
surance. On both occasions the motion was opposed by the ministry, 
and negatived by the House* In 1SEO, the motion was made after 
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the budget had been opened by the chancellor of the exchequer, 
anti he objected to it because It was ill-timed, as it would effect a 
considerable loss of revenue that could not be spared, and because, 
even if its operation should lie postponed, no tax ought to be con¬ 
demned until the House is prepared to reduce or abolish it* hi 
1861, the chancellor of the exchequer objected to the motion on the 
ground that no proposal should be made to reduce a tax until after 
the budget had been brought forward, when, n it should appear that 
there was a surplus revenue sufficient to justify an abatement of 
taxation, the proposed claim for relief could be put into competition 
with similar demands, and be fairly considered by* the House/ On 
April 1, 1862, Afi'. Sheridan again proposed his Bill* This time, as 
on the previous occasion, the budget had not been submitted to the 
House* The chancellor of the exchequer, in opposing the motion, 
said that it was ‘the duty of every government— a duty always 
acted upon— to object to any Individual and isolated proposals for 
the repeal of taxes before the House had within its view the 
general state of the revenue and charges of the j country * ‘The 
popular principle of government, and the control of it by the blouse 
of Commons, depend on nothing so much as ibis, — that it should 
narrow into a single measure the financial operations of the year* 1 
If brought forward after the introduction of the budget, the same 
objections to this motion would not apply. On this point it was 
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also contended by the premier (Lord Palmerston) that it 
principle of our constitutional system, that the discretion ot l«£- 
Ling to Parliament the necessary financial arrangements fm the 
vear should be left to the chancellor of the exchequer, us the oigan 
of the administration, and that any objections toi be offered, or 
alterations to be proposed, should he reserved until after the opening 
of the budget. Nevertheless the motion for leave to bring in the 
Hill was carried against the government.* Subsequently, on intro¬ 
ducing the budget, the chancellor of the exchequer briefly explained 
the impossibility of currying out the reduction ot: this tax, statin, 
that there was no surplus revenue available for the purpose. He 
added that he was sorry to reflect that the only security for a 
chancellor of the exchequer lay in his utter destitution. It he docs 
not possess a surplus yon cannot tike it from him ; or according to 
an old proverb current in the northern portion of this kingdom, 
which I will translate for fear of offending Scottish cars by a de- 
feetivo accent, “ It is difficult to deprive a Highlander of a par¬ 
ticular Sent which lie does not wear. 1 ”* Accordingly the Bill, 
though 'formally presented on April 10, was not proceeded with, 
because the mover ‘ took the vote of the House to imply rather a 
recognition of the principle of reduction than the empowering a 
private member to interfere with the financial arrangements of the 
government,’ 11 On July 14, 1863, the subject was again submitted 
to the House of Commons by Mr. Sheridan, m the shape of an 
abstract resolution, recording the opinion of the House that the 
duty upon fire insurances is ‘excessive in amount, that it pievents 
insurance, and should be reduced at the earliest opportunity. The 
motion was opposed by Mr, Gladstone on the general grounds of 
constitutional practice previously urged by him, but wms never¬ 
theless carried against the government by a majority of thirty-six. 
On March 15,1804, Mr. Sheridan declared his intention of again 
taking the sense of the House in regard to this tax, but would 
defer so doing until after the budget had been opened, )iw pn , 
J bfc budget speech, the chancellor of the exchequer stated that, 
< in deference to the convictions entertained by the. House, t le 
froveruwent had determined to recommend that the duty on fire in¬ 
surances should be reduced one-lmIf.’ = Dissatisfied with this con- 
ce's on Mr Sheridan moved to restive, upon going mto committee 
o wav’s'and means, that a further reduction would be more in 
accordance with the wishes of the House m ^ fcrc ; 

going resolution. He was opposed by the <; l.a,ieell of tl.e < 
thequer ; and, upon division, the motion was negatived. Uu 
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/21, 1$G5 } Mr, Sheridan again submitted to the House 
■ to declare the expediency of reducing this duty to a uniform dems. 
U&hdard of one shilling and sixpence on all descriptions of insurable 
property, Tt was strenuously opposed by the chancellor of the 
exchequer, who moved the previous question ■ but on division the 
previous question was canted, and the main question, agreed to, 

Oli proposing the budget on April 27 following, the chancellor of 
the exchequer announced that, in deference to the unmistakable 
expression of opinion by the House on this subject, the government 
bad decided to recommend a reduction of this duty to a uniform 
rate of one shilling and sixpence, from June 25, c This concession, 
however, failed to satisfy Mr, Sheridan and his friends. Accord¬ 
ingly, in the session of i860, both Mr, Sheridan and Mr. Hubbard 
gave notice of separate motions regarding this tax, Air, Hubbard’s 
motion, which was first proposed as an amendment to the motion 
for the second reading of the Customs and Inland Revenue Bill, 
was to declare the inexpediency of retaining, as part of the Inland 
Revenue for the service of the year, the present duties on fire and 
marine insurances, for certain reasons alleged. After a short de¬ 
bate the amendment was negatived without a division. 1 

On March 7, 187G, Mr, Spinks moved to resolve, that the rail- Railway 
way passenger duty ought to be reduced at an early date, with a view paissc-nger 
to its ultimate repeal. In amendment, Mr. Kodwell moved, that a dul ^' 
select committee be appointed to enquire into the operation of this 
duty, and especially as to its effect upon the working of cheap trains. 

Tlie government accepted this amendment, and it was agreed to ac¬ 
cordingly, The committee reported, on June 23, that it vvas unde¬ 
sirable to maintain this tax any longer than is necessary for fiscal 
purposes. On April 17, 1H77, Mr. Kmatelibull-Hugessen, who was 
a member of this committee, moved, seconded by Mr. Spinks, that, 
pending the question of the abolition of this duty,, the other recom¬ 
mendations of the committee should receive the early attention of 
government. To this an amendment was moved, to deprecate the 
abolition of the tax. After a long debate the chancellor of tin; ex¬ 
chequer stated that he objected to both motions, and to the House 
agreeing to a resolution, which points to the abolition of n tax, where 
there arc avowedly not. the means for giving effect to that resolution 
at once. Finally the motion and amendment were both with¬ 
drawn. ___ , .. . 


p llaus. D. v. 178, pp, 1120-1124. a resolution in favour of a reduction 
r Ih v 183 on 1 199 1202.1407. of the duty on fire insurance* to six- 
And seo k March l!) and May 10. pence p»r cent But as the budget 

1807 , when the other unsuccessful at- was to be presents within forty- 
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186ft, Mr. Sheridan again proposed thereon be adjourned for a weelq 
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On June 2 !, 1864, Mr, Morritfc moved, as an amendment 
going in to supply* to resolve that in case of any modification of the 
indirect taxation of this country* l ho excise t on malt requires consi¬ 
deration, The motion was opposed by the? chancellor of the exche¬ 
quer upon similar grounds of objection to those made use of in regard 
to former motions of tins description* and was negatived on division. 
On March 7* 1865, a similar resolution was proposed by Sir Pitzroy 
Kelly, After an amendment had been proposed thereto and with¬ 
drawn, the previous question was put and negatived. Rut on propos¬ 
ing his budget on April 27 following, the chancellor of the exchequer 
intimated that he was prepared to offer a partial relief to the oppo¬ 
nents of this duty by giving the maltster the option of having the duty 
charged by weight instead of by measure.* This trilling concession 
was of no avail to satisfy the opponents of the malt tux. Accord¬ 
ingly on April 17, 1SGG, Sir F. Kelly again submitted a resolution 
in favour of the speedy reduction and ultimate repeal of this duty. 
After a long debate, the motion was negatived on division. 

Qn May 14, 1867, with the consent of the govern me i it, the House 
of Commons appointed a select committee ‘ to enquire into the opera¬ 
tion of the malt tax.’ Eeing unable to complete their enquiry, the 
committee, on July 25, reported the evidence already taken, and 
recommended that they should be re-appointed in the next session. 
This was done, and on July 13, J868, tlie committee reported in 
favour of a repeal of the malt tax, provided the loss to the revenue 
could he made up in some other way. h Whereupon, on March 1870, 
a proposition for the substitution of a tax on beer m lieu of the 
malt tax was submitted to the House. After debate, the chancellor 
of the exchequer promised it should have his careful consideration 
Ltml the motion was withdrawn. 

On March 14, 1868, Mr. Lawrence moved, that the House should 
go into committee to consider of the Acts relating to post horse and 
carriage licences. Ac. duties, with a view to revise, reduce* and 
equalise the taxes on locomotion. After a short debate, the- motion 
was withdrawn, at the request of the chancellor of the exchequer. 1 
The motion was again made, on March 16, I860, with a similar re¬ 
sult. Rut in the budget of the same session provision was made for 
reducing and equalising all taxes on locomotion, 14 

On July 15, 1870, a private member called the attention of the 
House to a rigid construction placed by the excise office on an Act 


which was carried. Rut two days I Ians. 14, v, 178, p. 1120; A ?t 
after, the chancellor of the ex chequer, 2s A 20 Viet. a. (lb. 
hi nuking his financial staimnent, ll l.'em. Pap. 1807 68, v. D, p, 235. 

antioHiieed the intention of minister.-: 1 Uaus. 1). v. 191, pp. 167-190. 
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m the previous session of Parliament imposing an assessed 
on male servants. 1 Palling to obtain a remedy for his grievance, 
session lie brought in a Bill to amend the Customs and Inland 
evenue Act of 18G9, in this particular. This Bill was opposed by 
iumisters, on the ground that it would set a most inconvenient pre¬ 
cedent, Inasmuch as all enactments of this kind should be embodied 
ui the same measure. Upon the introduction of the annual Bill to 
amend the customs and inland revenue law, a clause to the effect of 
tins Bill might be moved in committee. Whereupon the second 
reading of the Bill was deferred. 111 

On April 23, 1874, in committee of ways and means, on a formal 
motion, * that it is expedient to amend the laws relating to the inland 
revenue/ a private member moved, that it is expedient to repeal the 
brun Licence Act, 1870, which was negatived on division. 
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CHAPTER XTO. 

TUB EIGHTS AND PRIVILEGES OF PARLIAMENT, AND ESPE¬ 
CIALLY OF THE HOUSE OF COMMONS, IN THE GRANT OF 
MONEY FOR THE PUBLIC SERVICE. 

0 ™tof From a very early period in the hiJory of England 
supplies Tj r i nc iple has been established, that the right of 

a taxation, and the granting suppMs for the public 
service, belong exclusively to Parliament. 

The old prerogative claim of the sovereign to levy 
taxes on the subject at his own will and pleasure, was 
first expressly restrained by the declaration, in Magna 
Charfca, that ! no scutage or aid shall be imposed in our 
kingdom unless by the general council of our kingdom ; ’ 
with certain exceptions peculiar to tire person and 
family of the king himself. 

This concession lies at the foundation of our parlia- 
mentary institutions, and especially of the House ot 
Commons as a distinct branch of the legislature. The 
growth of the Commons in power and influence was 
strikingly exemplified bv the statute Oe tolhif/io non 
concedendo , in the 25th Edward I, by which it was 
declared, 1 That no tallage or aid shall be taken or 
levied without the good will and assent of the arch¬ 
bishops, bishops, earls, barons, knights, burgesses, ami 

other freemen of the land.’ “ 

Concurrently, however, with parliamentary taxation, 
other imposts used to be levied by royal prerogative,’ 
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Sndently of tlio notion of Parliament; but none 
hese survived the Revolution of 1(188. It was 
guaranteed by the Bill of Eights that henceforth ‘no 
man be compelled to make any gift, loan, or bene¬ 
volence, or tax, without common consent by Act of 
Parliament.’ And it was finally established by the Act 
of Settlement, 1 That levying money for or to the use of 
the crown by pretence and prerogative, without grant 
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of Parliament, for longer time or in other manner than 


money. 


the same is or shall be granted, is illegal.’ 

Since that memorable period the crown lias been No sup. 
entirely dependent upon Parliament for its revenues, fiZSt* 
winch are derived either from annual grants for specific Icss 
public services, or from payments already secured and W Par- 
appropriated by Acts of Parliament, and which arc iiameuL 
commonly known as charges upon the Consolidated 
blind. 11 

On tins principle—-white prize-money, obtained Prize 
through the valour of the army ami navy, is distributed 
jj the crown itself, by virtue of its prerogative 11 to 
the captors; any surplus remaining over after such 
distribution should be paid over to the Consolidated 
Fund, and could not be appropriated to public uses 
without the authority of Parliament® 

Any question an to the right of persons to participate in pm* 
money should be determined by the lords of the Treasury under 
the guidance of the law officers of the crown. But in isgs in tho 
ease of the Banda and Kirwee prize-money, the government under¬ 
took to make final arrangement in regard thereto until papers on 
the subject had been commuiucated to the House of Commons, 4 so 
us to give that House the opportunity of intercepting the proposed 
distribution, if it thought proper to do sod r This case having excited 
much controversy, a royal commission enquiry into the whole 
subject of Army Prize was appointed in ItflH, upon whose ro* 
commendation a royal warrant was afterwards issued, under which 


c Broom, Const, Lan^pp. !39$M02, * J6. v. 61, p. 48+; Coin n 

J CJode, Md. Purees, v. 2, p. 292; 1842, v, 20, ]ip, 3(59-371. * a P’ 

Hans. I), v. 71, p. 352; v. £2, p> f llmis. D. v* 172, rin 
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Court of Admiralty took cognisance of the case, judgment 
rendered in 1866,* awarding to the proper claimants their rightful 
share of this vast booty* 11 


Consent And while the crown is not at liberty to invite or 

lament receive gifts or loans of money for any public service 

necessary without the consent of Parliament, neither may any 

to roc^ivc 

ftitisor person voluntarily lend money to the crown, or to any 
department of state, for public purposes, without the 
sanction of Parliament, under penalty of a misdemean¬ 
our/ The charter of the Bank of England contains a 
clause forbidding money transactions between the Bank 
and the Treasury* that have not received express par¬ 
liamentary authority/ 


Military A discussion arose in the House of Commons on April 28, 1302, 
reserve In reference to the Military Reserve Fund, a fund which since 
faiids. had accumulated from the proceeds of the sale of army com¬ 

missions, and amounted to a very considerable sum. h This fund had 
been appropriated, under the authority of the secretary of state for 
war, to * facilitate and remove the friction from the working of the 
system of purchase/ and it was admitted that n.o fault could be 
found with the practice. Nevertheless, grave constitutional objec¬ 
tions were urged against the existence of a fund not voted by 
Parliament, or subject to its control, but which was expended at 
the discretion of government. The secretary for war acknowledged 
that these objections were well founded, and promised that tho at¬ 
tention of government should be directed to the question, with a 
view to this fund being brought under parliamentary examination 
and audit* 1 Since 1360, accounts of tho application of this fund 


* 12 Jurist N,S. p. 819. 
b Law. Mag. v. 23, p. 93- Hans* 
T>. v. 188, p. m : V. m t p. 1462 ; 
Com* Pap. ]808-09, v. 10. IL |R7l, 
v* 5G. IL 1875, v, !b0. Hans. D. 
v* 231, p, 821 ; v. 201, pp. 1524-51 ; 
v. 212, p. 1404, 

1 See debates in the Commons on 
Mr. Sheridan's motion respecting 
voluntary aids for public purposes 
without the consent of Parliament, 
Pari. Hist, v. 3], pp. 83, 97 ; and in 
the Lords, lb* p. 122, See Lord 
jWi.][r 5 ]; ln p s comments on this ease, 
Tt aus, n, v* S3, p, 37; Mr, iVf assay 
nb^vvioi-ins hi hi- C coign ill, v, 4, 


p. 77; Clode, Mil* Forces, v. I, p. 101} 
Com. Pep* 18G8—0, v. 35, p. 903. 

J HflUP. 1>. v. 102, p, 887; and 
see Report of tho Comptroller of the 
Exchequer, in Rep* Com*, on Public 
Motleys, Com. Pap. 1857, Sees. 2, 
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k The Commons Com*, on military 
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the attention of the House to tho 
existence of this anomalous fund* 
(Report, pp. xi. xiL; Evid. pp. 471 
473.) And see Smith's Pari. Rememb. 
1862* p. 79, 
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periodically submitted to Parilament ; and to this extent 
.LrOirght under the control of Parliament. A fund arising from 
hues imposed on soldiers for drunkenness is distributed in con¬ 
formity with the recommendations of a select committee of the 
douse of Commons in 187Q. m On May 14* 1837, a select committee 
was appointed by the House to enquire into the origin of Military 
Reserve Funds, the sources from which they are derived, and the 
objects to which they are applied. On July 22, this committee re¬ 
ported the evidence already taken, with a recommendation that they 
might be reappointed next session, to complete the enquiry." It 
was accordingly reappointed in 1868, and on May 22 reported an 
opinion, that on constitutional grounds the Military Reserve Fund 
should be wound up.° The government promised to consider the 
matter. 


The constitutional prInc l pie of parliarnei j tary control hoaiis. 
is also applicable to advances or loans of public money, 
to foreign powers, corporations, or private persons ; to Debts due 
the remission of debts due to the crown by any such ctowS 
persons or powers; and even to the sale of property Govern- 
by one department of the state, and its purchase by £S£ 
another department for public uses/ It equally applies 
to the gift of public money, or public stores, in the 
name or on behalf of the crown/ Public departments 
are not now at liberty to give away stores without the 
direct sanction oi Parliament. The rule, that no public 
property should be disposed of in kind, has been ( one 
of the most difficult achievements of financial reform 
during the last half century/ Before the establishment 
ol this rule the public never knew when anything was 
given away, or what was the value of the gift/ But 
by a Treasury minute, issued on Hay 13, 1871, pur¬ 
suant to the First Report of the Committee of Public 
Accounts in that year, every public department is now 


ra Hans. li. v. 214, p, 1398. 
n Com* Pap, 1887, v. 7, p. 713; 
Hans. D . v. 189, p r 334. 
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r Mr. Gladstone, on an tuldieas for 
the grant of gun-meLai to erect a 
statue to Viset. Gough, liana n - 
203 , pi 771 b 
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required to notify the Treasury whenever it is 
to relinquish a claim due to the public, whether of cash 
or stores* 

^mlTiT Advances out of the public funds, for whatsoever 
monay. purpose, should ordinarily be made only by express 


authority of Parliament* 8 


Prc ee- 


Public 

Wurks 

Loan 

Commis¬ 

sioners. 


In 1808 the select committee on the Lee River Conservancy 
Rill re com mended the Treasury to consular the expediency of 
authorising the Public Works Loan Commissioners to advance to 
the said conservancy board funds to pay off certain debts, 1 

In April 1870, regulations approved by the Treasury wore 
issued for carrying into effect the Public Works Loan Act, 1875. 
They empowered the commissioners to elect a chairman and deputy- 
chairman, prescribed the method of conducting business, anti fixed 
the ijiiorum of the board at three. They also defined the powers of 
the board and its relation to the Local Government Board. 11 

In May IS76, the Public Works Loan Board presented their 
first annual report, under the A ct of 1875. It was prefaced by an 
account of the origin of this department of the public service. It 
originated in 1817, a time at which, after ihe close of the European 
war, there was considerable difficulty in obtaining loans of capital 
for the execution of many works of public utility and advantage, 
and great numbers of the labouring classes were in want of employ¬ 
ment. The proceedings of the department have been regulated by 
various Acts of Parliament, the first of which (57 Geo. LII, C- 31) 
recites the benefits anticipated to result from the loans of public 
money, not to exceed in all 1,750,0001 authorised by the same. 
This Act provided for the appointment of twenty-one commissioners 
for the purposes of the Act in Great Britain, and fifteen commis¬ 
sioners for its execution in Ireland* By subsequent statutes, further 
sums were placed at the disposal of the commissioners for loans, 
and their powers were extended and enlarged. These Acts arc all 
recited in this report, which gives full particulars of the operations 
of the board from its first establishment/' 

By the Act 3ft 40 Viet. c. 31, the sum of four million pounds 


1 See Act 57 Geo. 111. c, 34, ap¬ 
pointing Public Works Loan Com- 
mtasioiieiB, and .several Acts since 
poised extending powers of that 
bawd. Also Act h 35 h & 85 Viet, c* 
(80 Yicf . c, 33. 

' pom. Pap. im-8, v. 40, emti- 
eerpiug the n mission of bad debts 
mYmg u> the Loan Baud; see Rep* 


Com*. Pub. Accts* Com* Pap* 1874, 
v, 6, m 20, 148, Rep* QomVPub* 
Works Loan Bill* Com. Pap. 1875, 
v, 14, pp* 33, 65. For particulars 
concern mg the origin and operations 
of this fund, see Han*. 1)* v. 222, 
p* ni 

u Com, Pap. 1876, v* 42* p. 483* 

* lb. v, 21* p. 135. 
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niodj for the purpose of loans by the Public Works Loan 
rfssioners for the current year, and certain amendments were 
made to the Loan Act of 1875, A like amount was granted in 
1ST7, by the Act 10 «Ss 41 Viet. c. 19, which also authorised the 
Public Works Loan Commissioners to compound a certain debt in 
respect to a loan granted by them in 1S67. By the Public Works 
Loans Act, 18S2, upwards of four millions were granted for loans in 
the United Kingdom, and they were empowered to postpone a debt 
due by a Scotch harbour. And by the Act 10 Viet. c. 2 (for the 
preparation, issue* and payment of Treasury bills), a new form of 
raising money is provided, which is specially adapted to facilitate 
and economise loans for public works from the loan commissioners^ 
The Act of 57 GA>, III. c. 34, by which the commission was first 
appointed, named the commissioners, twenty-one in number, and em¬ 
powered them to fill up vacancies in their number, which they usually 
did after communication with the chancellor of the exchequer* In 
the next Act of Parliament relating to the commissioners which 
happened to be passed, it was customary to insert the new names, in 
order that they might bo confirmed by Parliament, but meanwhile 
the new commissioners were fully competent to act, and their 
appointments were considered as p ermanent. All the vacancies, 
however, have not been 11 lied up. In 1875, there were only fifteen 
commissioners, and of these not more than eight or nine were active 
members of the board. In the consolidating and amending Act, 
passed in 187o, 38 A; 39 Viet. c. 89, the names of the commissioners, 
sixteen in number, were all included, but the commissioners were 
still empowered to fill up vacancies themselves for unexpired 
terms of oilier. s But provision was made that the commissioners 
should not hold office for a longer period than live years unless 
otherwise directed by any Act of Parliament appointing a com¬ 
missioner* The commissioners are unpaid, and have no patronage^ 
The idea has been 1 That the loans granted by the state should be 
regulated by o, body independent of political influenced* This view 
has been endorsed and strengthened by the amending Act of 1875, 
At first the Public Works Loan Commissioners had a yearly sum 
of 800,000 1 appropriated to their requirements, in the grant of loans 
to local works upon their own discretion. But about 1861 a change 
was made hi the policy of Parliament, and from that time various 
Acte have been passed, each of which Opened a special credit on 
behalf of particular undertakings upon which the Public Works 



dents. 


* Haus 1) v. £32. p. 1583. See 1 Kftp.Cnm*. Public Work Loans 
also Public Works Loan (Ireland) Bill, Com, Pap. 1875, v. 14, pp, * 7j 
A ct, 1877, and a it i do o t\ I >ur ftl ' hts 2 $, 3fb 
and Government Loans in Ed. Hot. v Report, }C ->U. 

V. 153, p. 548. 1 lb. p, 60. 
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,r : Xorti Commissioners were at liberty to draw, without any <inu 
limit to such expenditure, £.y., the Harbour and Passing Tolls Act j 
Acts lor Relief of Alarmfactoring Distress } Loans on account of the 
Cattle Disease : of the Public Education Acts ; and of the Public 
Health Acts. 

The amounts which the commissioners can draw under these 
Acts are very large, and have hitherto been indefinite. But it* has 
become necessary that the chancellor of the exchequer should know 
beforehand the probable extent of such demands upon him for 
pecuniary advances within the year. And he accordingly announced 
his intention of adding to his ordinary yearly budget an annual 
statement, or * local "budget/ for the purpose of enabling Parliament 
to be informed each year of the progress of loan*transactions, and of 
determining what amount of money should be voted to supply loans 
to be effected through the commission, and of providing for the 
same by a separate Bill, 1 Old running loans which have hitherto 
escaped the attention of Parliament are now to be abolished; and 
no loan is to be remitted or compounded without the authority of 
Parliament. b The evidence appended to the afore-mentioned report 
embodies much information upon the operations of the Public Works 
Loan Commissioners. 0 

By the Act 38 & 39 Viet. c. 38, the Treasury is empowered to 
issue to the Public Works Loan Commissioners, out of the Consoli¬ 
dated Pond, sums of money not exceeding in the wliole three million 
pounds sterling, for the purpose of any loans l>y the commissioners 
which cannot be issued under Acts in force at the passing of this 
Aet; d 

Previous to the Act of 1875, the Treasury had power by warrant 
to reduce the terms on which loans might be made by the com¬ 
missioners. But by that Act Parliament divested tho Treasury of 
this power, so that full responsibility might rest on the com¬ 
missioner^ subject only to the control and revision of Parlia¬ 
ment. 0 

On July 4, 1876, on going into committee upon a Rill to place 
four million pounds at the disposal of the commissioners for loans to 
be granted by them to local authorities during the current financial 
year, the president of the Local Government Board made the 


* Vid? Report, Com, Pap, 1875, v. Public Works Loan BiIl T lb. v* 229, 
14, pp. 38, 60, 62, 66; Hans. D. v p. 669, 

933, u 1687. e Com. Pap, 1875, v, 14, p, 9, &c.; 

h Ch, of Ex eh. in Budget Speech, Ed, Rev. v, 153, p. 548, Ac. 
hv;, ,,n Joan transactions for Pub, d 38 & 39 Viet, ce, 83 & 95. 

Wml-: s . Hsus. D. v. 22S, p. Jill, c flans. H v. 230, pp. 872, 975, 

A detailed statement, or * I. cal 981 j y T 234, pp. 1169, 1291. 

Budget/ promised on bringing in a 









April 33, 1ST7, the 1 Local Budget 3 was again presented by the 
same officer, asking the same grant of four millions. 

The Local Government Board K are required (by § 36 of the 
Public Works Loans Act of 1ST 5) to satisfy themselves that every 
loan advanced by the Public Works Loan Commissioners on the 
security of any rate has been duly applied for the purpose for which, 
it was advanced. Other new duties are imposed on this board by 
the Local Loans Act of 1875,* which came Into force on the 1st of 
January, 1S7L This Act enables every local authority in England 
and YV ales to issue debentures and annuity certificates, and m sumo 
cases debenture stock, for the purpose of raising any new loan, 
which they are otherwise authorised to borrow ; or for the purpose 
of discharging any existing loan, lawfully contracted. 

By the 161st section of the Public Health Act, 1S75. the Local 
Government Board are empowered to issue provisional orders, in 
certain cases, authorising the establishment by urban authorities of 
undertakings under the Gas and Water Facilities Act, 1870. The 
advantages attending the Provisional Order System as compared 
with that of Local Acts, and the growing appreciation thereof by 
local authorities, are pointed out in the fifth annual report of the 
Local Government Board, 18715-6 (p. Iviii.) On the other hand, the 
attention of the House of Lords was directed by Lord Hedeedale on 
July 18 and 30, 1870, to the abuses to which this system, in general 
so useful and advantageous, was liable, and the need of great watch¬ 
fulness by Par!lament to obviate the same. 1 

Mr. Toulmin Smith comments on the unauthorised donation by 
the Commissioners of Woods and Forests, on April 26, ISO 5, of the 
sum of 15,0007* to ‘ the Bishop of London's Fund, 3 out of the land 
revenues of the crown, 1 as a contribution in the name and on the part 
of her Majesty. 1 These revenues (under the Civil List Act) form part 
of the Consolidated Fund, and can only be appropriated by Parliament. 
The Queen had already made a liberal contribution to the bishop’s 
fund from her privy purse j but this act of the Commissioners of 
Woods was illegal without the previous sanction of Parliaments 
Also the case of the gun-metal presented by government towards 


f Hans. D< v. 230, p. 951* For particulars concerning the 

* See their Ann* liep, for 1S75-6, stall’ of the P. . Loan Coin, wa 
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^tlie construction of the National Memorial to 1 
And the enquiry before the Committee of Public 
as to a present made by a secretary of state of 40( 
ment stores to a colony without proper authority 

In urgent cases, requiring immediate relief, or 
-when, on grounds of public policy, secresy is advisable, 
the government can have recourse in the first instance 
to the ‘Civil Contingencies,’ or the ‘ Treasury Chest 
funds;, the nature of which will be hereafter explained 
But they are strictly accountable to Parliament lor all 
such iransactions, and the advances so made out of 
these funds must be replaced out of moneys voted by 
Parliament for that service. 1 

PTo remission by government of loans, or of the 
principal or interest of debts due to the crown, whcfliei 
by foreign powers, corporations, local authorities, or 
individuals, is justifiable without the knowledge and 
consent of Parliament." 


Sl 

he Prince Consort/-!—^ 
Accounts, in 18G7, 

)l. worth of govern 


■ By Act 1 ] A- 1 i Yiet. c. 5f, the Orman Canal Company was as¬ 
sumed by govemfnerifc, because the company were unable to : ' 10 
sums advanced to them by tire Treasury. See also the ease of the 
Leith Bocks, Ac. By the Act 23 A 24 Viet, c. 48, the lords of the 
Treasury were authorised to accept the sum of ,>0,000^11. loll satis¬ 
faction for a debt of 228,374?. 3s. 8 d. incurred, by the City of Edm- 
burgh for advances made by the Treasury an behalf or tho lai iom 
and docks of Leith ; this debt having been secured by bonds to the 
said amount, granted by the corporation of Edinburg i. 10 1 

was brought in by Mr. Laing, the secretary to the treasury ; it 
elicited no debate in the House of Commons, but was referred to a 
select committee, before whom Mr. Uing appeared and showed 
that the proposed arrangement was the best bargain that cun < 


* Com. Pap. v. 10, pp, 602, 

1 Hem Mr. Pittfc advance to 
boyd, Banfidd & Co. in 1796. X^itL 
1>, t. 5, pp, 385-424; tdso Hans. 1>. 
v, 63, pp. 1139, 1314. PeeFe Me¬ 
moirs, v. 2,p, I?1 Knight^ Tibi, 
of Eng. v. 8, p, 548. Rep. on Pub. 


Moneys, Com. Pap, 1857, Seas. 2, v. 
a p. 015, 

- s. O. II. of a Matt* 25, 1715, 
ai] d March %), 1707. Compounding 
debts due to the crown. Corn. Join'. 
Tl n, p. 107; v. 81j p. Caaa of 
the Oman Canal Co. Ik v, 83, pp. 
313, 210, 251* 
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b y the government.* 
to by both Houses, 
23 <fc 24 Yict. c, 57." 


”§L 

Whereupon the Bill was reported and 
See also the Bomlmca Hurricane Loan 


Upon this principle the surrender of the rights of the 
crown in cases of c Treasure Trove, 1 by relinquishing 
the same to the finders, would be unjustifiable, bad it 
not been authorised by the Civil List Act. p 

So far as loans to foreign powers are concerned, the Loans to 
practice of government has been heretofore somewhat 
irregular and objectionable, as the following cases will 
show. 


In 16Go, when the Ionian Islands were ceded by the British Prece- 
govemuient to the kingdom of Greece, a portion of certain arrears, llv!l!j3 ' 
due by the said islands to the imperial Treasury, was remitted, 
without the previous authority of Parliaments Tins proceeding 
gave rise to a motion of censure in the House of Commons on 
Juno 27, 18G-L The chancellor of tile exchequer defended the 
course taken by the government, by reference to former precedents, 
but at the same time he admitted that it was questionable whether 
it might not be possible to improve the established practice in such 
cases. In 162.>, the government, by a convention with the Emperor 
of Austria, agreed to accept the sum of 2,500.000*. m lieu of n 
much larger amount due by Austria, under previous engagements 
with the British crown. Tins proceeding was not submitted to 
Parliament until the following year, when " it was sanctioned by the 
Act 5 Geo. IW c. 9. A debt due by Portugal was remitted, by treaty, 
in 181b, without any application to Parliament upon the subject. 

In brief, tho constitutional practice in such cases was llius defined 
by the chancellor of the exchequer : —When a sum of money , to 
which thu British crown was entitled, was surrendered, it, was cits- 
tom ary to surrender the same by treaty, which was not made con¬ 
tingent on the assent of Parliament. He admitted that, in a 
constitutionEil point of view, the assent of Parliament was ncces- 


« Com. Pap. 1890, v. 15, p. 32. 

* Sec Petal n of Ofces wherein 
tho Trcrtauiy Lavs compound^ a 
public debt, or reduced tiic interest 
thereon, $Jice 1857. Com. Pap. 1-07, 
v. 40, p. 317, And case of Cheshire 
debt due on account of Cattle Plague, 
liana, IX v. 197, p. 1607, See also 
IL v, 207, p. 1221; \. 310, p. 1005 ; 
v. 219, p. 301. Hep. Com*. Pub, 


Accta. Com. Pap. 1674. v. 0, p. xx. 
p, 143, Act 39 & 40 Viet. c. 31, § 6, 
and Public Loans Remission Act 
1877. 

f 1&3 Met. e, 2, § 12, Hans. 
B, v. 180, p. 440. In regard to the 
prerogative of Treasure Trove, sou 

Forsyth, Const Law, p, 178. ' 

* i Ians, U. v. 173j p, 1083; y \ 7 Q 

p.508, 7 
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L* but it was not usual to mate it a condition precedent m 
Teaty itself. But when the crown undertool; to pay a sum 
money, it was customary to make such payment condit ional upon 
the assent of Parliament. After these explanations the motion ot 

censure was withdraw n, a . , j 

Jiv 1864 a Bill to carry out ait ‘ unconditional agreement matte 
by treaty with Greece, to remit 4,000*. a year, as a personal dote- 
tion to George L, king of the Hellenes, out of a debt due by Greece 
to Great Britain, was introduced by government, and passed with- 
out amendment. c 


Grant of 
Mi j.ij -ly 


Public 

revenues. 


Directly the House of .Commons have agreed to the 
Address in answer to the speech from tlie throne, the 
Committee of Supply is at once appointed, for a future 
day, by virtue of a standing order of July 23, 1870. 
As it is the duty of this committee to consider the 
estimates for the current year, the House then orders 
the estimates for the Army and Navy to be laid before 
them, and address the crown to give directions 
accordingly. 0 

We may now proceed to state the various sources 
from whence the public revenue is derived, and the extent 
to which the revenue is subjected to the periodical re¬ 


vision and control of the House of Commons, 

The revenues of the crown in Great Britain were 
anciently derivable from the hereditary lands oi the 
crown, and from the operation of various prerogative 
rights. But since the establishment of parliamentary 
government, these revenues have been mostly .sur¬ 
rendered to the control of Parliament, in exchange for 
a permanent civil list/ The public revenues of the 
country are now chiefly obtained from taxes and other 
imposts, which are levied under the authority of Acts 


r in fact lie bad distinctly admit- Britain by Spain and Portugal for 
j;,l this necessity \m>n a foiwr go expenses mcurred^reuiosuiar \\ ar. 


fusion. Maun. JX v* 172, p. 25J. 

1 lb. y. 176, pp. 361, 105. And 
Ey ® procedure proposed by cbanc. nf 
exch. in IB70, witb a view to formal 
relinquishment of debts due to Gt. 


GAmiNbu - 

Hans, D. v. 200, p. 1617. 

1 Act 27 & 28 Yict. c. 40. 

" Com. Jour. Not, 25,1867. 
* See anie, p. 655, 
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^ ^ strliamenk w The whole revenue, from whatever 

^ ..source derived, is now (with some trifling exception) 
paid into the Bank of England or Ireland to the ac¬ 
count of her Majesty’s Exchequer. The old system of 
retaining public money at the Exchequer itself lias 
been entirely abolished, and this great department re¬ 
modelled, by recent legislation, as will hereafter appear, 
when we consider the manner in which the control of 
Parliament is exercised over the issue of public money. 

The revenues which are thus paid into the Bank of 
England, to the account of the Exchequer, comprise all 
the principal revenues of the kingdom, including the 
Customs and Inland Revenue, and die receipts from the 
Post Olfice. 

Formerly, the proceeds of parliamentary taxes Consou- 
consti luted separate and distinct funds, but by the m. 
Act 27 Geo. Ilk c + IS, § 47, it was directed that the 
duties and taxes should 


be carried to and 
called 4 The Consolidated 


various 

constitute a fund, to be 
Fund/* 

When the annual revenue raised by taxes is found 
insufficient, as in the case of war, to meet the annual 
expenditure. Parliament grants authority to raise money 
by loan to cover the deficiency. All moneys so raised 
are dealt with like the ordinary revenue, and are paid 
to the account of the Exchequer for the credit of the 
Consolidated Fund.* 

Until the year 1854, the charges of collection and 
management of the revenue of Customs, Inland Revenue, 


* For as hi&tibfikal account rtf 
the several brunches of the Public 
lie venue, see Public Income and 
Exuenditurs of Gt* Britain, 1801- 
1SG& Corn. Pap, 1808-9, v. 35, p. 
S89, et wq, presented to Barit, in 
1800. As to the distinction between 
direct and indirect taxation, and the 
proportions contributed by each to 
the public revenue, see Mr. Lowe's 


and Mr. Disraeli^ observations, Hans* 
IK v. 206, up. 025, <>7G, 383. 

* Com, Tap, 1808-4), v. 35. P i> 
811 631. The Consolidated Funds 
of England and Ireland were united 
by 56 Geo. IILc. 98; and by 1 Vj c ^ 
c. 2, various hereditary revenues of 
the crown were carried to this fund 

7 Second Kept. Com". I’nb. .v,.,' 
Com. Pap, 1S73, v. 7, p. 207. 
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)U d the Post Office, were payable out of the 
Receipts of these imposts, respectively, and only thd _ 

' revenue, after these and other deductions, was paid 
into the Consolidated Fund. The constitutional objec¬ 
tions to this practice were repeatedly pressed upon the 
attention of successive administrations without effect. 
At length, on April 29, 1847, Dr. Bowring submitted 
to the House of Commons a series of resolutions—based 
upon the report of the Commissioners of Public 
Accounts in 183)—recommending the adoption of an 
improved system for the security of the public 
revenue, and for ensuring greater accuracy, simplicity, 
and completeness, in the public accounts; and re¬ 
quiring that the gross revenue of the country, without 
any deduction whatever, should be paid into the public 
chest, and be subjected to the surveillance and control 
of Parliament. After some debate, the motion was 
withdrawn. But, on April 30, 1848, the discussion 
was again renewed, and Dr. Bowring succeeded m 
carrying his resolutions by a bare majority. hen 
questioned upon the subject iu the following session, 
the chancellor of the exchequer informed the House 


that steps had been taken by the government to carry 
out in part the reforms proposed by the resolutions. 
But it was not until 1854 that the great object aimed 
at by Dr. Bowring was sought to be accomplished by 
the passing of a Bill, which was introduced into Parlia¬ 
ment by Mr- Gladstone, ‘ to bring the gross income and 
expenditure of the United Kingdom, &c. under the 
more immediate view and control of Parliament. 11 By 
tliis Act, it was intended that the whole of the gross 
revenues of the country, derived from the Customs, 
Excise (with the exception of certain drawbacks, 
discounts, and repayments), ami other taxes (not in¬ 
cluding the land revenues of the crown, which are 


■ Hum. t). v. 102, p. 499. 


* Act 17 & IS Viet. c. 04. 
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nvise provided for), should be paid into the Gross 
Exchequer, and the cost of collection be defrayed out r p e a ^"“f to 
oi votes in supply. b Besides the cost of collection, the excbe - 
revenue was formerly chargeable with certain judicial qutl ' 
and other salaries, pensions, and other payments, 
under the autliority of various Acts of Parliament. By 
Mr. Gladstone’s Act, these charges were transferred 
either to the Consolidated Fund or to the annual 
supplies to be voted by Parliament. 0 

On July o, 1S77, a resolution was proposed in the House of 
Commons to condemn the action of government in refusing to place 
a vote in the estimates to defray the salary of an office which, until 
- 1 b had been paid out of the Consolidated Fund. Ministers justi¬ 
fied their act on the ground that the office was a sinecure, and that 
it was only after it had become vacant that they decided to 
abolish it. d 

Under the authority of this Act, moreover, a very large 
number of charges, previously paid out of the Consoli¬ 
dated fund, were placed, thenceforth, in the annual 
estimates. 6 And, by the Act 19 & 20 Yict. c. 59, 
certain supeituinuatipns and other charges which still 
remained payable out of the gross revenues were 
directed to be removed from the same, and placed upon 
the Consolidated land, Ac, The only payments re¬ 
maining which could be legally charged upon the gross 
revenues were the charges on the land revenues of the 
crown—the net receipts only of wliieh are payable to 
the Consolidated Fund, under the statute 10 Geo. TV. 
e. 50, § 113, and the Civil List Act of 1 & 2 Yict. 

■—and the drawbacks, bounties, repayments, and dis¬ 
counts, aforesaid. 

But notwithstanding the Acts of 1854 and 1850, . 


h Mr, Gladstone’s speech, in Hans* lection of til© Revenue; 1 and Xorfch- 
n* V, 130. p. 210: see also lb. 135, cote on Financial Policy, p. 238. 
p. 301, d I Jans. I), v. 235, y. 1023* 

c As to the results which, have fol- e Mil Gladstone, in Hans, I), v , 

lowed from this improved system, see 100, p* 1043* 
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the intentions whereof were clearly to require the pay¬ 
ment of the whole revenue, minus the drawbacks, &c. 
above mentioned, into the Exchequer, this result was 
not obtained, owing to an omission in the Acts of any 
provision to render such a course compulsory. Accord¬ 
ingly, the attention of the Committee on Public 
Moneys, in 1857, was directed to the matter, and they 
recommended the passing of a law to make it impera¬ 
tive on the government to pay the gross revenues to 
the Exchequer, without any other deductions than 
those above-mentioned, in order that all issues for the 
public service might receive the previous sanction of 
Parliament. They also suggested that, if possible, the 
charges on the land revenues should be brought under 
the same parliamentary control/ By Treasury minutes, 
dated February 15 and December 23, 1858, the go¬ 
vernment agreed to this recommendation, excepting so 
far as the land revenues were concerned, which, for 
reasons stated, could not be carried out until a new 
civil list should be under consideration.® But although 
the Treasury undertook to submit to Parliament a Bill 
to effect this desirable improvement, no such measure 
was brought forward, and this great reform remained 
partially uncompleted until the passing of the Ex¬ 
chequer and Audit. Departments Act, in 1866, the 
tenth clause of which has made the practice obligatory. 
Before the passing of this Act, the cost of collection 
was still deducted in some cases from the gross revenue ; 
in other instances part of the cost was paid out of the 
gross revenue, and another part voted by the House of 
Commons in the supplies of the year/ 1 

For considerations of public convenience, it is cus¬ 
tomary, in the case of the revenue departments gene- 


i f Rep. Cnm l \ Pub. Money s p* 4* h Peto on Taxation, p. 210, Rut 
tV'm, Pap. ]857, 2nd 8esa, v . 0. see Earl Grey on Pari. Gov. (new 
* Gom. Pop. 1857-8, v. 34, p.380; ed, pp. 85 90) for remarks on evil 
^ ld00 f y t SO, jit. i p, 174, tffl'ee + 5 attending ibis change* 
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''t;: Tally, to pay the salaries of employes, in the first in¬ 
stance, out of revenue receipts, and afterwards to re- 
P a .Y these advances to the Exchequer out of the 
parliamentary votes for the said departments. This 
practice lias been tacitly approved by the Committee of 
Public Accounts, and is sanctioned by the tenth clause 
ot the Exchequer Act. 1 


With this exception, therefore, the whole public 
revenue of the country, together with moneys received 
iroin loans, is placed to the account of the Consolidated 
hand, out of which all public payments are made. 
Such payments are twofold: 1. By authority of per¬ 


manent grants, under Acts of Parliament. 2. Pursuant 
to annual votes in Committee of Supply, payable out of 
the Consolidated Fund by ways and means annually 
provided. 



Cousoli- 

dated 

fund. 


The services provided for by permanent grants ai'6 Perma- 
in the proportion of about thirty millions to seventy JSSt* 
millions of revenue. They are as follows 

L The National Debt/ including the funded and 
unfunded debt; 2. The Civil List^; o. Annuities to 
the royal family, and pensions ; 4. Salaries and 
allowances of certain independent officers; 5. Courts 
of justice; 6. Certain miscellaneous services, com¬ 
prising interest and sinking fund of the Russian, Dutch, 
and Greek loans, compensations, Ac. J hese charges 
are made payable out of the Consolidated Fund, by 


1 Fifth Hep, Com®. Pub, Acute. 
Oom. pap. 1871, v. U ? p. 435;/2nd 
hep. Com, Pap, 1873* v* 7> p- 250; 
'Preasurv Minute, Corn, Pap. 1807, v, 
30, p, 337, 

/ Amos, Primer of Eng* Const, ed. 
1875 r p. o o 2 . For oriprin of Nat ional 
P e bt # see Macaulay- Ilist. of Eng, v. 

p- 819, For particulars regarding 
several sinking funds established 
^nco 1710 t and progressed opinion in 
p a Tb;nnent on question of sinking 
und for reduction of National Debt, 
Com- Pap. 1800-0, v* So, pp. 
VOL. h 


1194-1214; 38 & 39 Vicf. c. 45. 
Treasury Minute of 23 July, 1881, 
on Mr. Gladstone’s scheme for fur¬ 
ther reducing the National Debt. 
Com. Pap, 188], v. 17, p, 307. For 
precautions taken to secure punctual 
payment of interest to the national 
creditor, and also payment of other 
fixed charges by the Hank of Eng¬ 
land, on behalf of government, seo 
Shilling Mag, v, 4, p, 44, 
k Concerning winch see ante.) p 
655, 
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permanent statutes, from year to year, without any v3, 
newal of parliamentary authority.- The principle oi 
not subjecting to the uncertainty of an annual vote the 
provision for the security of the public creditor, the 
dignity of the crown, annuities and pensions to ioya 
and distinguished persons, the salaries of judges and 
other officers in whose official character independence 
is an essential element, compensations for rights sur¬ 
rendered, and like charges, is one the soundness ot 
which is generally admitted, although it may have 
been in certain cases carried too far."' 

The annual charges for the payment of interest on 
the unfunded debt/for the maintenance of the naval 
and military forces, for the collection of the revenue, 
and for the various civil services, are prepared in the 
respective departments of state to which they severally 
belong, and are afterwards revised and appiovod by the 
Treasury, in the manner described in the chapter ol this 
work which treats of the functions ol that branch oi 
the executive government. 

The ‘unfunded debt’ consists principally of exchequer tolls, 
which are in the nature of temporary loans to the government. 
Every year, during the sitting of the Committee ot Supply, gran . 
are made from time to time of money on account, to >c raise >y 
exchequer bills or loans. This supply of credit is \ote< m om 
mittee of Supply, after which a resolution is repoita 10 m 10 

Committee of Ways and Means that a sum equal to that amount be 
raised by loans or exchequer bills, to be charged on tie next au s 
to be granted by Parliament- n 

They are then submitted to the House of Commons by 
command of the crown in very detailed estimates. 

P,p. Jl tom. 1667, v. !>: 620, MW 

My, expenditure for dipWic 'Wg. ,* aE , 169,pp. 

101 , p. 1309. 
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l r ntil the year 1863, there was one exception to this 'vule, in 
icspout to the Disembodied Militia estimates, which used to be for- 
mally prepared by a committee of the blouse of Commons. In 
former times, the privilege of the direct control of the House over 
the expenditure upon the militia was highly prized, as one of the 
safeguards of the liberties of the country, the militia being con¬ 
sidered a constitutional force, as distinguished from the regular 
■ llm y- Of late years that feeling has been entirely changed, in 
consequence of the control acquired by tlm House over the regular 
army m Committee of Supply ; the militia estimates had come to be, 
in fact, prepared in the War Ollice, and to he merely formally assented 
to by the committee charged to prepare them. It was accordingly 
agreed to abandon this ancient usage, and to permit these estimates 
to ,Q henceforth prepared by the executive government, and to be 
presented to Parliament simultaneously with tlm ordinary army 
estimates, as in the case of the expenses of the embodied militia 
and the yeomanry and of the volunteers,!' 

fn order that the House may be informed, as early Present 
as possible, of the expenditure for which they will have 
to provide, the following resolution was agreed to on 
h ebruary 19, 1821, and lias ever since been complied 
with:— 

1 hat this House considers it essentially useful to 
the exact pei formance of its duties, as guardians of the 
public purse, that, during the continuance of the peace, 
whenever Parliament shall be assembled before Christ- 
mas, the estimates for the navy, army, and ordnance 
departments should be presented before January 15 
then next following, if Parliament be then sitting ; and 
that such estimates should be presented within ten days 
after the opening of the Committee of Supply, when 
Parliament shall not be assembled (ill after Christmas.’ 

The necessity for giving due consideration to the 
opinions expressed by the Committee on Public 
Accounts ou the appropriation accounts of the preced¬ 
ing financial year is a serious impediment in the way 
of laying the civil service estimates on the table at the, 
Commencement of the session.' 1 

p Hans. IX v. 168, i>. 6(32. Mir* * Mr. Gladstone, Hans. 1) v orw 
IH28, p, 1221. Iians. FX v. 1 ttX p, 1053. ' * 

V- 108. Olode, Mil. Fore. v, I, p. UX 

3 h 2 
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The estimates for civil services, commonly ca 
the miscellaneous estimates, together with those for the 
revenue departments and packet service, were usually 
presented somewhat later in the session. Since 1S57, 
the Committees on Public Moneys, on Miscellaneous 


Expenditure, and on Public Accounts, have all re¬ 
commended that these estimates should be laid on the 
table every session, as soon as possible after the meet¬ 
ing of Parliament, but the government experienced 
great difficulty in expediting their delivery/ On 
March 21,1802, the House of Commons was informed by 
the chancellor of the exchequer (Mr. Gladstone) that, 
while it was most desirable to carry out this recom¬ 
mendation as strictly as possible, these estimates could 
not be presented with the same regularity as those for 
military and naval services; inasmuch as their complete 
preparation depended not merely on other public depart¬ 
ments, but upon members of commissions, governing 
bodies of institutions, and even on others who gave gra¬ 
tuitous services to the public; and that, if the House 
laid down any fixed rule on the subject it would be 
complied with, ‘ but the effect would be that the mis¬ 
cellaneous estimates would be imperfect, and the prac¬ 
tice of presenting supplementary estimates—one ol the 
greatest financial evils the House could endure—would 
of necessity prevail.’’ Nevertheless, the civil service 
estimates for 18C6-67 were laid upon the table, in an 
improved shape, on February 16, 1866, being within 
sixteen days of the meeting of Parliament; those for 
1867-68, on February 13, being within eight days of 
the commencement of the Session ; and those for 1868-69 
with ecptal promptitude. But, owing to the change of 
ministry in December 1868, the civil service estimates 
for 1869-70 were not presented until April 12, 1869, a 
vote on account for two months having been previously 


r Trea5ury Minute of Dec. 23, p. 176. 

1858, in Com. Pap. 1860, v. 30, pt. i. * Hans. D. v. 165, p. 1930. 




CONTROL OF PARLIAMENT OVER SUPPLIES. 


Ml 


t Cn j_ n Committee of Supply.* But the estimates for Esti- 
Io70-71 and for 1ST 1-72 were each presented before matcSl 
the end of March. 

Biie civil service estimates for 1872-73 were not in 
tBe hands of members until March 22, 1872. This 
dt % arises because ‘ it is considered better to wait till 
V near a3 P 03Sllde tiie close of the financial year’ (i.e. 
March 31), in order to ensure greater accuracy." The 
Bhe period of the session to which the introduction of 
t ie estimates, prior to 1876, was animadverted upon in 
the House in 1877/ The estimates for 1877-78 were 
presented on February 9. 

But under the new system of financial accountability 
■by which the estimates are voted as early as possible, 
uud no balances are carried over from the preceding 
} ear, supplementary estimates have become a regular 
and unavoidable part of the financial system. If not 
lesoited to a chancellor of the exchequer must needs 
make use ot the civil contingencies for every unexpected 
demand. But the preference, if possible, should be given 
to supplementary estunates, rather than to the civil con¬ 
tingencies, for the latter fund is not submitted to Parlia¬ 
ment until after the money is spent/ It ig sometimes 
necessary to present the supplementary estimates early 
m the following session, before the expiration of the 
financial year. When this is done it is customary ter 
take a vote in supply to make good excesses in'ex¬ 
penditure beyond the grants for the current year. 1 
Hut the vote may be divided into two or more votes if 
required, or amendments proposed to omit or reduce 
particular items in accordance with the usual practice 
In Committee of Supply/ Supplementary estimates ought, 
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estimates. 
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.strictly, to be confined to charges rendered necessary 
by the legislation of the session. 2 

The objection urged by Mr. Gladstone in the fore¬ 
going remarks against the practice of supplementary 
estimates is one that he has repeatedly pressed upon 
the attention of Parliament. In .1802 he staled that lie 
regarded such estimates ‘with great jealousy. Though 
very plausible in theory, he thought that in practice 
nothing tended so much to defeat the efficacy ot parlia¬ 
mentary control as the easy resort to supplementary 
estimates. To render this control effectual, it was neces¬ 
sary that the Ilouse of Commons should have the money 
transactions of the year presented to it in one mass, and 
in one account. If it is to be a set of current transactions, 
with a balance varying from time to time, the Ilouse 
would never know where it was. If supplementary esti¬ 
mates were easily and frequently resorted to, the House 
would be obliged, in self-defence, to appoint a permanent 
finance committee.** 


In 1876 the supplementary estimates for civil services and 
revenue debts which were presented on March 10, in addition to 
the original estimates voted in the previous session for the service 
of the year ending March 31, amounted to 244,9917, and the votes 
in supply to mate good excesses actually incurred in the original 
votes for this year amounted to over 23,5857, besides about 240,0007 
of deficiency on the aggregate grants for naval services. I he 
Committee of Public Accounts comment upon this unsatisfactory 
result of the year's li nance in their First Report of March -4, 1876, 
and state that new regulations have been framed at the Admiralty', 
from which it is anticipated that no such excess of naval expendi¬ 
ture will hereafter occur. 

The gradual augmentation of the general adminis¬ 
trative business of the country, which has taken place 


* liana, D. v* 198jp, 1003 ; v, 203, 
p, 1406, 

a Com. on Pub. Accts. Com, Pap, 
1662, v. 31, Evid, J 571. A kf> II aus, 
lb v. 109* p. I860. And debate on 

vfippY ^tmiafes submitted bv Mr. 
Disraeli, in 1806, Ik v* 1K4, pp* 1202, 


1673; v* 185, p. 499. But hi regard 
to suppl. estimates submitted early 
in a session, to make good deficiencies 
in grants of a previous year— a prac- 
tiee no w inva ri ab! e—see Mr. Ayrton s 
observations, Harts, lb v. 194, p< 
63& 
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> Kpicctlie peace of 1 SI 5, and which is a proof of growing 
national prosperity, is unavoidably accompanied by a pro¬ 
portionate increase in the demands of nearly every de¬ 
partment of the civil government-—-an increase moderate 
in each instance, but amounting to a considerable sum 
in the aggregate. 1 ' 

The increase to the civil service estimates is also 
attributable to additional duties imposed upon govern¬ 
ment by recent legislation in the supervision and control 
of various branches of industry; to increased grants 
hi aid of education; for the prevention of crime; and 
to the transference to the annual estimates of large 


<SL 


items of expenditure previously charged upon the Con¬ 
solidated Fund or the Civil List, and not directly cognis¬ 
able by the House of Commons. 0 These additional 
expenditures of government have often given rise to 
imputations, of extravagance which probably, in some 
eases, have not been unfounded, and has naturally led Proposed 
to various expedients, on the part of financial reformers, 
to effect reductions in the same. The constitutional re¬ 
course of appointing a Committee of Public Accounts 1 urc ’ 
will be noticed in its proper place. Such committees, 
however, are necessarily limited to the investigation of 
past transactions, and to the consideration of questions 
arising out of the management of financial matters by 
tlie executive government. 

Not content with legitimate enquiries into past ex¬ 
penditure, attempts have occasionally been made to 


b Sec statement of votes anil ox- 
penditure lor civil services from 18Uo 
to 180(1, Gum, Pap* lSOtt-9) v. 35, p. 
1138; Ih, 1SG3-0, v. 42, }>■ 027, 

Thg actual increase in these estimates 
(alter allowing ibr transfers of 
charges, debiting of departments with 
penditure w h id i vvas i o nner \ y pniti 
of growing produce of taves ? &£■) 
between 1848 and 1808 , was in 
round numbers Homewhftt less than 
SjOOOjOOO ,L j and the further increase 


from 1868 to 1873 about 1,500,000^., 
Com, Pap, ]b74, v. 35, p. 151, 

For a comparison between the civil 
service estimates in <853 and in 1877, 
see Hans. Ib v, 233, p, (>5b. U. 
Maim, Post of Civil Service, Statist, 
Soc, Jour, v, 32, pp. 40-47, He¬ 
in arks on increase of navy estimates 
IImis, lb Tt 102, p. 48, 
c Com, Pap, 18G8-9, v. So. m 
1188 1 ML. Hans. 1). v. 23X m 
tiaO-Utii!. u 
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Com* induce tlie House ol Commons to appoint select coni- 

SS£ a mitteesto revise the estimates before they should be sub- 

estimates* jnitted to the Committee of Supply ; but these attempts 
have been uniformly unsuccessful. In one or two in¬ 
stance^ during the reign of William HL* we read of the 
estimates, with other accounts, being referred to a select 
committee ; d but since the doctrine of ministerial responsi¬ 
bility has been properly understood, no such proceedings 
have been permitted, as the following cases will show 

Prece- < y n March 16, IS35, Mr, Hume moved to refer the navy eatimates 

to a select committee, prior to their being submitted to the Com¬ 
mittee of Supply. The chancellor of the exchequer (Sir Robert 
Peel) opposed the motion, declaring that ‘ it for the executive 
government, from the information it receives from all quarters, dip¬ 
lomatic and otherwise, to judge of what the country ought to Lear, 
and then to submit that opinion to the approbation of the House. 
The government might be required to form their judgment upon 
facts which it might not be consistent with their duty publicly 
to disclose, and they arc bound to ask, in some instances, for not 
personal but political confidence from the House. To entrust all 
tliis to a finance committee would be to transfer the duty of the 
monarchy to the House of Commons/ 6 Sir James Graham, a leader 
of the Opposition, also opposed the motion, and it was negatived by 
a large majority. A few days afterwards Mr. Hume moved that 
the army and ordnance estimates be referred to a select committee, 
with a view to the reduction of expenditure, and for other purposes. 
The motion was opposed by Lord John Russell, the leader of the 
Opposition, and it was resisted by Sir Robert Peel on the ground 
that the executive government commands means of information 
which neither the House of Commons nor a select committee can 
Lave access to, and it is their constitutional province, on their own 
responsibility, to propose what the exigencies of the public service 
may require. Mr. Hu me expressed his willingness to concede to the 
discretion of the government the amount of force to be maintained, 
but this did not satisfy Sir It. Peel, who pointed out the serious 
objections which existed to a transference of the constitutional 
revision of the whole House over the estimates to a committee of a 
few members, who could not exercise an efficient control, and whose 




4 linns. D. v. 165, p. 1325. 

* Mir. of Pari, 1835, p. 361 And 
w similar remarks by Mr. Disraeli, 
when in Opposition, in 1857. Hans. 


I). 146, p. 04. See also Grey, 

Purl. Gov. p. 78i Mill, Rep. Gov, 

p. 60. 
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iimetl jurisdiction would nevertheless practically operate to with- Frece- 
draw the Supply votes from the beneficial Scrutiny of the committee ^ents, 
tsf tko whole House, After some further discussion the motion was 
withdrawn/ 

In 1857, a similar motion, to refer the army estimates to a 
^luct committee, not being seconded , fell to the ground,* 

do 1847, notice being taken that £ a constant increase was 
gomg on in the miscellaneous estimates, which required some 
e icient check/ the government were asked to consent to the 
appointment of £ a committee, or other tribunal, to which the said 
estimates could be submitted, previously to the House being called 
upon to vote them in committee of supply, 3 The first lord of the 
leasury (Lord John Russell) admitted that t there was great room 
01 en 9,uiry, and early in the next session he hoped that a select 
committee would lay down some principles on which in future it 
would be safe to proceed/ h Accordingly, on February 22, 1818, 
d John Russell himself moved for the appointment of two com¬ 
mittees, one to enquire into the expenditure of the navy, army 
and ordnance, the other into the miscellaneous expenditure of the 
country. These committees were restricted in their enquiries 
"within constitutional limits ; the government did not propose to 
a mu dcm. their discretion and responsibility in regard to the force 
lequiied to be maintained in any department of the public 
sci vice, but, with this proviso, they invited the fullest investiga¬ 
tion into the details of the public expenditure, with a view to 
reductions to be made in future estimates. 1 Notwithstanding 
bio difference of origin, these two committees were substantially 
the same as the finance committees which are now annually ap¬ 
pointed by the House of Commons, and which have never sought to 
interfere with the estimates for the ensuing year, as laid upon the 
bible of the House by command of the sovereign. Nevertheless, 
great public advantages have resulted from the labours of these com- ■* 
dittoes, in the simplification and improvement of the estimates in 
future years, as well as in the reduction of the public expenditure. 

On March 11, 1862, another attempt was made to induce the 
House of Commons to control the estimates, by Lord Robert 
Montagu, who moved to resolve that, in order to strengthen the 
check upon the government in regard to issues of money for any 
public service whatever, in excess of the sums voted by Parliament, 

'vrell as to secure the just appropriation of every payment voted 
Ji y Parliament to its proper account, a committee be appointed, 
be annually nominated by the Committee of Selection, for the 

1 Mir. of Pari 1835, pp. 588-592. 1 lb . v, 06, pp> 1057-1076 * v. 101 

* Hans. I), v, 145, p. 843, p. 713. * 

h * v. 04, p. 185. 
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purpose of revising all estimates or accounts laid before Parliament, 
with instruction to consider of improving .the present System of 
audit, and also to report to the House the exact period of the 
financial year when it would be desirable that the annual estimates 
should tie presented to Parliament, so as to enable the necessary 
examination of such estimates or accounts to be completed and re¬ 
ported upon by the said committee before this House proceeds to 
sanction such estimates, &c., by a vote of payment in supply. This 
proposal that the estimates should undergo revision by a select 
committee was strenuously resisted by the government, as cutting 
at the root of our present political system. Any such committee 
would either supersede the House, in its duty of examining and pass¬ 
ing -the accounts, or it would supersede the government in its duty of 
submitting them. It would lead to a transference of the responsi¬ 
bility of the government for the estimates to an irresponsible body. 
The motion was negatived, oil division, by a large majority.1 

And here it may be suitable to refer to a class of 
motions which, although they do not concern the esti¬ 
mates for the current yea]-, are, nevertheless, intended 
to effect a prospective reduction of the annual estimates, 
and to express the constitutional opinion of the House 
of Commons in regard to the increase of the public 
expenditure. 

On -July 16, 1849, it was moved by Hr. Henley to resolve, that a 
reduction of ten per cent, be made in all salaries in all the departments 
of government, at home and abroad. The motion was opposed by the 
chancellor of the exchequer, who contended that the public servants 
wore not more highly paid than was necessary to their adequate 
remuneration. After debate, the motion was negatived by a large 
majority. But on April 12, 1850, on motion of Lord John Bussell 
(the prime minister), a select committee was appointed to enquire 
into the salaries and emoluments of unices held, during the pleasure 
of the crown, by members of Parliament, and also into the salaries, 
fees, and pensions of judicial officers, and into the cost of the 
diplomatic sen ice. This committee made a valuable report on the 


J Ibms. D, y. 105, pp. 1308 13W. negatived, Pro a similar vam on 

nb'i Heiir nil PtriV- n.uiitiLfkR oh May 20, |M!~L (hi April IMA, u 
question of ref mi ring erimiatcE) lu a motion to refer the whole en d er- 
fitden immuitteOj lift priMfl Hu April vicontinmu i to u -■led enmmiMiio 
18, I8U,'L a motion to refer part i. of was proposed, and withdrawn afo r 
the civil , oivivi! estimates (on Public remark* Irom secretary of Jlu? Trour 
Works) £o n !‘!n ( eomimUiA \yju flury. Nine,, lb v. 178, p. 717. 
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08 of official persons of the highest rank, but generally adverse Pi ece 
reduction of salaries. 15 dents, 

f , * Ju March 10, 1857, Mr. Gladstone moved to resolve that, 
in order to secure to the country that relief from taxation which 
3 1 justly expects, it is necessary, in the judgment of this House, to 
i_o\ 1S0 and further reduce the expenditure of the state/ The 
’ 0U8e Commons had, a few days previously, censured the govern¬ 
ment (which otherwise possessed the confidence of the House) for 
^ 16 C01l duct of affairs in China, and the government had determined 
a PPeal to the country by a dissolution of Parliament. In order 
o enable them to carry on the public service until the assembling 


of 

for 


a new Parliament, ministers applied to the House of Commons 
1 a vote on account/ for four months. Having no objection to 
113 cou *'se, and admitting it to be just and customary, Air. Glad- 
j 0Il ° Was y®t of opinion that the proposed estimates were excessive, 
o accordingly sought, by this motion, to compel the government 
0 le_ consider their estimates before the re-assembling of Parlia- 
inentj and to submit them, with considerable reductions, to the 
b u giuent of the new House of Commons. The House did not 
concur with Mr. Gladstone as to the propriety or expediency of 
is motion, and it was negatived without a division. 

On June d, 1862, Mr. Stansfcld moved to resolve, that the 
na ional expenditure is capable of reduction, without compro¬ 
mising the safety, independence, or legitimate influence of the 
country. In amendment, Lord Palmerston (the prime minister) 
inoved that the House, sensible of the necessity of economy, is at 
3ELlil ° time mindful of its obligation to provide for the security 
ot the country at home and the protection of its interests abroad, 
aml that it observes with satisfaction the decrease already effected 
111 the national expenditure, and trusts such further diminution 
£ ia y be made in it as the future state of things may warrant, 
besides this amendment, no less than five other amendments, either 
to Mr. Staniafold’s, or to Lord Palmerston's motion, stood upon the 
paper. Olio of them (Mr. Walpole s) was regarded by Lord 
Palmerston as equivalent to a vote of want of confidence ; he there- 
suggested that it should have the priority. The members who 
about to propose the Other amendments agreed to withhold 
them ; but Mr. Walpole declared that he did not intend a vote of 
censure by his motion, yet, after Lord Palmerston's statement re¬ 
specting it, he was not prepared to encounter the responsibilities 
w hieh would be entailed by the suoivsa of Ins ami lahnnut, and 

tb^t ofoiu ht? would nul liana It, Lord F&liiiersLoiij in justifying his 

r, k Pitp, I860, V. 15, p t7fi, taken for giving eft Wt tn UuMVemn- 
th^flurv Minute of .\fav 20,1851, mvndations of this committee* U, 
wording Urn steps whkji have been 1851, v. 3.1, p> 37lb 
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Ln amendment, smd that he hoped that the 
vear be able to present diminished estimates to 1 arhamcnt. After 
lion- debate Lord Palmerston’s amendment was carried by a large 
mli rit n the two following sessions, upon opening the budget 
3Scehor of the exchequer referred to tins resolution, and 
SKI government had succeeded in effecting consign 

reductions in the estimates hr*-™* „£ 

tirinp of further retrenchment in ruturc. o 1 

the Derby administration to office, m 1866, -^Ithis resolu- 
clianccllor of the exchequer, took occasion to adver - f ., 
tion, and to assure the House tliat the financial policy of the govern 
ment would be framed in accordance therewith.™ , . 

On February 11, 1364, Sir H. Willoughby called the attention 
of the House to the enormous increase of taxation and expenc nure 
within the last few years. The annual average of the public ex¬ 
penditure during the years 1842 to 1846 was 50,2oO.OOOf, whilst in 
1804 it amounted to nearly 70 millions. This amount of taxation 
was levied in a time of peace, and was entirely independent of the 
local taxation, which amounted to nearly twenty millions addition.! . 
In giving his explanations on this subject, the chancellor of the ex¬ 
chequer stated that, owing to the great increase in the items of the 
civil expenditure, the task of the Treasury in controlling the same 

had become increasingly onerous and difficult, and cone on ) 
effectually performed when the government was sustained by the 
House of' Commons in its efforts to resist additional expenditure. 

On March 1, 1SG4, Mr. Marsh moved that the civil service an 
miscellaneous estimates had been } for many years, xapic } mcreasn 
and ought to be minced. After expiration, from the secrete, o£ 
the Treasury as to the causes which had occasions tns im lease, < 
rendered it unavoidable, a brief debate ensued, w uc i eiu ec 

withdrawal of the motion. ,, , +1 

On February 26, 1866, Mr. White moved to resolve, .hat 
expenditure of the government has, of late years, jetn excessive , 
tliat it is taken in great measure out of the eaimngs o 1L 1 P 1 

Ac After a long debate, the motion was withdrawn. 

On 1’ebruary 18, 1873, Mr. Vernon IM moved, that the 
present rate of public expenditure is excessive, and should ho i 
C5 with a viol to tin- diminution of the public burthen.. An 
to,idmc.it was proposed by government to 

inquiry into civil service expenditure, to whicli die House agree . 

The first classification of the miscellaneous civil ter- 


1 Hans. D. v. 170, p. 200; lb. v. 
174, p. 588. 


lb. v. 134, p. 1289.; 
° lb. v. 170, p. 477. 
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estimates was made in 1824. A new classification 
was made in 1843, which still continues in force. But 
pursuant to the recommendation of the Committee of 
Public Accounts in 1867, the various sub-heads are now 
classified for the purposes of the appropriation audit, 
so as to define the expenditure to be controlled and 
accounted for by each department of state. 0 

The estimates of the supplies required by government 
for the service of the year are divided into separate 
votes, or resolutions, which appropriate specified sums 
lor services specially defined, and lor the period of one 
year. Some of the votes are for very large amounts, 
bat, practically, there is no more difficulty in dealing 
with such votes than with any others, inasmuch as each 
vote is accompanied, in the printed estimates, with a 
fist of the particular items, or heads, of expenditure, 
which are intended to be defrayed out of the same. In 
addition to the information thus afforded in regard to 
the proposed expenditure, the printed estimates contain 
numerous explanatory tables and notes, in relation to 
particular branches of expenditure: and preliminary 
abstracts, lists of accounting departments, and state¬ 
ments of grants in aid of local taxation and expenditure. 
The estimates are now submitted to the House of Com¬ 
mons in much greater detail than formerly, in order to 
meet the increasing demand for full and accurate in¬ 
formation upon all matters which concern the public 
e xpenditure. p 

Considerable improvements have recently been made 
in the framing of the army and navy estimates.' 1 The 



Contents 
of the 
estimates. 


0 Com. Tap, 1808-9, v. 34 p. 1137. 
Vffmatea for 1877-8, Oiv. Serv. and 
Movenue Dpts., 138 votes ; army, 
votes; navy, i7 votes: total, 180 

votes. 

Hans. b. v. 107, p, 50; lb. v. 
i?1 . p. 322. 


s Rep. Sel. Com 0 , on Navy, Army, 
and Ordnance Estimates. Com. Cap. 
1847-43, v. 21; 1849, v. 9; 1850, v. 
10. Rep. Corn 0 , onl 1 uL, Aects. Com, 
l’ap. 1804, v. 8, p. 340; lb, 1805, y, 
10, p. 41. 





Civil 
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estimate?. 
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estimates for miscellaneous civil services r are now 
arranged under seven heads, or classes, oi subjects, 
viz.:—1. Public works and buildings; 2. Salaries and 
expenses of public departments; 3. Paw and justice, 
4. Education, science, and art; 5. Colonial, consular, 
and other foreign services; 6. Superannuation and re¬ 
tired allowances*and gratuities for charitable and othei 
purposes; 7. Miscellaneous, special, and tempoiai y 
objects. Then follows, as a separate class, estimates 
for the revenue departments, Post-office packet and 
telegraph service. And a general index to the entire 
estimates is appended. 



It is worthy of remark that the English estimates, as a general 
rule, contain but few grants in aid of private charities or local 
benevolent institutions. It is Considered that, the practical result of 
governmental aid to such institutions would be to dry up tlio 
sources of private benevolence, upon which local charities must 
chiefly depend, and to weaken the motives for their economical 
management, thereby seriously injuring instead of promoting their 
welfare.* 


The lords of the Treasury are of opinion that here¬ 
after it will be more convenient, not only as a means of 
facilitating discussion on the estimates in the House of 
Commons, but also in the siifepquent prepara tin n ami 
audit of the appropriation accounts of the expenditure 
incurred, that the services conducted under the respon¬ 
sibility of distinct departments of the government should, 
as far as possible, be grouped together in a distinct 
series of votes. This opinion was concurred in by the 
Committee of Public Accounts,* and has since been car- 


r por account of misc. civ. se*V- 
estimates, their classification, gradual 
indreiwo ami revision, with view to 
reduction, see Pe.to on Taxation, p. 
a 10. lints, of Com", on Mian. Iim 
in 1 847- 6 ; and Public A nets, in MM 
and lSfJ2. Mr, Gladstone, Hans. I), 
v. 174, p, 638. 

' Hep. Com*. Mi.sc. Exp. pp. 27, 


35 . Com. Pup. 1847-8, v. 18. Hans. 
I). v. Kill,p. 1093. Petoon Taxation, 

]j, itCd. 

1 * Tress. Minute, June 2d, 188& 
Com. Pop, law, v. 89, p. 143, Ay. 
Hep. Com. Pnb. Aects. ISfifl, v. /, 
p,,. 557 , 684, Special Rep- flAch. 
uud Audit Bill), Com, Pap. 1808, v. 
7, livid. 193, 194,207. 
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°ut." The civil service estimates are now preceded 
'y _ a statement showing the services in each class for 
which the several departments will be required to 
account, and to each vote is appended the sub-heads 
under which it will be accounted for. Moreover, pur- 



Ptiant to the Act 31 Viet. o. 9, in regard to extra re- 
cei pts, votes for the precise amount required for each 
department are taken, while the receipts, heretofore 
applied in reduction of said amounts, are now paid into 
the exchequer. This system lias caused a considerable 
uicrease in the nominal amount of the votes, but it 
enables the House to exercise a greater control over the 
expenditure of the various departments/ 

A careful and discriminative classification of votes, Clarifies- 
and items of votes, in the annual estimates, materially ©stiuSitcs. 
facilitates the classification of payments, limits the dis- 
clotion of accountants, and leaves less room for differ¬ 


ences of opinion in regard to the vote to which a 
particular payment is chargeable. w It is therefore of 
hbcat importance that no pains should be spared in the 
judicious preparation of the estimates. 

When the estimates have been presented to the 
dfouse, they are ordered to be printed for the use of 
uiembers, and are referred to the Committee of Supply. 

The sittings of the Committee of Supply then com- com¬ 
mence/ As a general rule, no one but a minister of mimc ot 
the crown is competent to move a grant of money/’ 


There is one exception to this rule* By tie usage of Parliament, 
the estimates for the British Museum, after they have been appro veil 
% the r | ?reaaury, ai'<; invariably introduced and moved by gome 
•number of the governing body of that institution, irrespective of 
political opinions, the preference being given to one who is not 


y u Haas. D. v, 107, p. 110b Civ. Pap. 1857, 2nd Sess, v. 9, pp, go? 
W T l'kt. 18(18-0, and 1860-70. 577. “ 1 

g. y, mi t p, J101. riv, * But in 1869 a vole on account 

Nr '" ^ 3tt 1 S 05 J- 70 , Com, Tap, ivas taken before the presentation nf 
Tvpp v f pp^ 32, the estimates, see ante, p, 740 

Com 1 -. Puk Moneys, Com. y Hans, 1), v. 207, p, 1892. 
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V-.' 1 an ex-officio trustee. 1 This is confessedly an anomalous practice (sea 

mates for Lord H. Lennox’s motion on the subject in the Commons on 
British March 18, 1803) ; hut it has the advantage of ensuring, as the re- 
M use urn, seuta J ve j n the House of this great national collection, One who 

is familiar with its multifarious details, and able to afford minute 
information concerning its actual condition and requirements. On 
this account the administration have been hitherto unwilling to 
change this arrangement for one more in accordance with the 
principles of parliamentary government,* 

The member of the administration who is charged with 
the duty of representing the particular department 
on behalf of which the grants are proposed, first ex¬ 
plains to the committee whatever may be necessary to 
satisfy them as to the general expediency and propriety 
of the class of estimates under consideration, and then 
proceeds to propose each grant in succession. When 
the navy or army estimates are under the consideration 
of the committee, it is customary to permit members to 
animadvert upon the whole estimates, or upon naval or 
military matters generally, before the first vote is taken ; 
and this opportunity is usually taken by the mover, to 
review the whole policy of the estimates. But, alter 
the first Vote, the discussion is strictly confined to the 
particular vote before the committee, 1 The civil service 
estimates have hitherto been considered to be ni too 
miscellaneous a description to lie dealt with in a general 
statement; accordingly the rule ol limiting discussion 
tO the vote or item under consideration is adhered Lo 

tliroughonfd _ , 

jjut in 1.377, in deference to opinions expressed 
jit tllC J louse of Comnnms, the chancellor ol the ex- 
elnSQUCr undertook that the .secretary ol the Li easing , 
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e moving those estimates, should give some general Expia- 
explanations upon the progressive increase of civil ser- g^° n ? E °* 
vice expenditure.* 1 This was accordingly done on April Com- 
5, 1877, on motion that the Speaker do leave the chair supply. 0 
to enable the House to resolve itself into Committee of 
Supply. On the same occasion on July 10, the vice- 
president of the Education Department proposed to make 
a general statement, preliminary to the discussion of 
the education votes; but, as leading members objected 
that due notice had not been given of this intention, this 
course was not followed. 6 

Each resolution of supply is proposed from the chair ]too _ 
hi the following words: ‘That a sum not exceeding unions in 

" - 1 } be granted to her Majesty ’ for the object spe mil tee of 

Rifled in the particular vote in the printed estimates. 

This motion may be either agreed to or negatived, but 
it is not competent lor the committee to make any 
alteration therein which could change the destination 
ot the vote, 2 or increase the amount proposed," because 
the LH nifciii of Commons can only vote money pursuant 
to the roeomtn endation oJ the crown • In like niaiuier- 
li in irregular to move an instruction to dir Coin Ml it tee 
ot Supply, as it is only competent for the committee to 
Consider the estimates which have been submitted to 
the consideration of the House by the crown.' 


15 Plane, 1). y, 232, p. 1040; v.238, 
p- mo, 

* lb. v. SB8» \u KH7. 

r Vote} of Pn iliaiLitiil are not 

tukuu ibv of ti pound. 

i; The HcphIh"'. Matin: It v. 7b 
P- a05, lb. v. 100. p. 1771; v. ho, 
»■ 13M. 

11 Mh\ of Pad \m.v 81 Si Hm». 
p. v. i fa, p. ana. fSo a mpMfin lo 
iftcreaad the number of men in a vote 
*J ri tlic army estimates* though pro- 
feasedly intended merely to rectify 
nn error in the calculations of minis* 
was declared to be irregular, 

v. im, m l ;d7 ; find see ant #, 

VOL, l 


1 The Speaker, Mir. of Par]. 1828, 
p. tint see pyoumUngfl in OfltC 

ill IbiJ.H. Pi)Ps r iliei A rfcth* iitivigrttiri', 

to obtain for him a grimtof 6SWL 

Upon his petitioning the Moil**' of 
Commons* with th*. consul of (he 
orowiij hia petition win vcfemd to a 

I'oiu *\ .r^jHirtod iijjou fa vaUfahl y i 

and t hm, hU petition b.armjr \^ u 

previously refer rod to the Op^e pf 
Supply, a vote was agreed to in supply 
on motion of a private member to 
grant him the mm recommended* W 
the select committee.* lb. 1BB4 n\ 
008, 707 , 848, 3804. j^d J W* 
similiu gw in rpgavd to « V Q\ e 
posod by Mr, Hume, in < w P tl ‘ f 

4 „ 

U (J 
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On Mnv 18, 1863, ministers proposed a vote in Committee of 
Supply on account of the packet service, to which was appended a 
proviso that no part of the same should be applied to pay 
L Churchward for postal services under a contract which had 
been condemned by the House itself; An amendment wasoff**d 
to omit this proviso, but it was objected to as being irregular, iho 
chairman however, ruled that it was in order, inasmuch as it did 
not enlarge or divert the vote from any purpose.’ k In answer to an ol> 

1 ction made to the proviso itself, the chancellor of the exchequer con¬ 
tended that, because a condition of this kind might be proposed on 
behalf of the crown, it did not follow that a similar proposal could 
be made by an independent member. Moreover, the proposal ot 
the crown cUd not affect the service itself, and was no precedent 
for any vote which might limit or alter that service. * 1 The minis¬ 
terial proposition was accordingly agreed to. 

On May 31, 1867, a resolution in Committee of Supply, to grant 
90 000/ towards the expense of erecting a building for the use of the 
University of London, was amended on division, by adding a proviso, 
‘ That no part of such sum shall be applied to tlio erection of any 
building according to either of the designs now exhibited.’ 
Ministers opposed this amendment, but after the division agreed to 
act upon it. Whereupon by common consent the proviso was 
struck out when the resolution was reported." 1 


The votes in Committee of Supply are usually pro¬ 
posed for large sums for particular heads of services, but 
as the separate items for which the supply is required 
are detailed in the estimates, the practice ol the House 
(as altered in 1857) permits of a question being put 
that any item objected to fi he omitted from the pt opened 
vote,’ or, ‘ be reduced by the sum ol —l., as the case 
may be. Where a general reduction of a particular 
vote is proposed, the question is first put upon the 
smallest amount proposed to be granted ; and, in like 
manner if more than one amendment be offered, con¬ 
formably to the ancient order of the House, ‘That 
w here there comes a question between the greater and 


Supply, for the purchase of 1250 
copies of Marshall^ Digest of Statis¬ 
tics Ik 1883, p. 1513- ^ 

J Sec particulars of this case, post, 
p. 772, 


k Harts. TX w 170, p. 1884, 

1 Ik p. 2030. 

« Ik v. 187, pp. 1463-1160, 1547, 
1661 ; v* 212, p. 600. 
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sum, or the longer and shorter time, the least 
sum and the longest time ought first to be put to 
the question,’ n After a motion for the reduction of a 
particular item in a vote has been proposed from the 
chair, it is not competent to propose a motion in rela¬ 
tion to, or to debate, a previous item, 0 but any question 
ln regard to the same may be raised upon the report of 
the resolutions to the House. 

Formerly when a motion had been put from the 
chair to omit or reduce an item in a vote, it was no 
longer competent to move for a reduction of the vote 
generally. 1 ' But in 1868 this practice was altered, and 
a rule adopted to permit an amendment for a reduction 
°i the whole vote, after a decision of the committee 



Reduction 
of a vote. 


upon a particular item, on the ground that members 
ought to be always free to adopt the more constitutional 
course of moving the general reduction of a vote , leaving 
A to ministers to determine in what way the retrench¬ 
ment could be best carried into effect. But after a 
question lias been put for a reduction of the whole vote 
no motion can be made to omit or reduce any item. 15 
Fut a motion for the reduction of a vote by a par- 
Fcular amount, if negatived, may be followed by another 
for a smaller reduction, provided only that a distinct 
uiid separate issue is thereby submitted/ 

It is irregular to move in Committee of Supply for 
*he adoption of a general resolution in regard to any hyOm- 
particular vote, 9 or to move that a particular vote be Supply^ 
referred to a select committee. But a vote can be re¬ 
duced, with the ulterior object of moving in the House 
f or the appointment of a select committee Lo enquire 
mto the question connected therewith. 1 


f ,A May, Pari. Prac. ed. 18S3, p. 
U7 J- Hans. 1). v 172, p, 1026, 

° V. 179, p, 1280. 

W-mf 48 ' p - 1083i v - »• pp - 


a lb. pp. 1025-103.% 1404-14(10 
' lb. v. 230, p. 502. 

* Mir. of Pari. 1831, p. loafr* 

1831-2, p. 3472. 1 ^ f 

* liana. D, v. 172, p, 134, 

S c 2 
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Postpone- A vote proposed in Committee of Supply may not, 
merit of a p 0 j n t 0 f form, be postponed, because there is no penoi 
to which it can be postponed." But the mover may, 
with the consent of the committee, withdraw it, ant 
submit it again on another day, with or without altera¬ 
tion, and either as a distinct vote, or in separate items. 

On June 15, 1863, Lord Palmerston moved, in Com¬ 
mittee of Supply, for the adoption of a vote of o / ,000/. 
to purchase land at South Kensington. This formed 
part of a general proposition for the purchase of the 
International Exhibition building, the entire cost of 
which had been stated in the estimates at 484,000 1. 
Of tMs amount, the one item of land alone had been 
estimated at 172,000/.; and objection was taken that 
the government had no right, suddenly, and without 
previous notice, to ask for a less sum than they had 
proposed in the estimates to apply for. But it was ruled 
by the chairman, and subsequently by the Speaker, that 
there was nothing irregular in this proceeding.” On 
June ?, 1865, the vote for temporary commissions was 
taken for 30,702/., being 5,000/. more than was set 
down in the estimates. No explanation was given as 
to the reason for this alteration. 1 

The Committee of Supply considers the money to be 
voted for the current year. Where the proposed grant 
is not part of the service of the current year as, for 
instance, a permanent increase to judges’ salaries—it is 
more regular to propose it in any other committee of 
the whole House than the Committee of Supply, pro¬ 
vided the Queen’s recommendation is first signified, an. 


Id supply 
money is 
voted only 
for the 
current 
year. 
Money 
votes in 
other 
com* 

iriittees of 
the whole 
House. 


u Hans, R. v, 159, p. 549* 

* Mir.ofParLlfiSO,p. 1498; 1840, 
ih 2867* 

w Hans, D. v* 171, P- 087. lb. v. 
I72j p, 74. On another occasion, 
the government, without previous 
notice, reduced an intended vote by 
33,000/. on account of circumstances 
which bawl transpired since the fram¬ 


ing of the estimates, Ih. v. 174, p* 
R30. Again, on May 9 f 1864, the 
vote for Muse* Services (Army) wa-8 
taken for 5,000/. less than the orig¬ 
inal estimate, but the proceeding 
excited no remark. Smith's Parl- 
Bememh. 1804, p* 81, Hans. D- Vm 
218, p. 196. 

* Snjfth, Park Rememb, 1865, p< OH 
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on their report a Bill is ordered, or a clause inserted in 
a Bill already before the House/ 


Under such circumstances it hits been considered allowable for a Money 
private member to move to increase an amount proposed by vo ^ e3 ‘ 
ministers on behalf of a service which had been recommended by the 
crown, in general terms, * to the liberality of Parliament/ and to 
propose an extension of the grant for a longer period. 2 But if the 
royal message itself indicated the particular amount reciifnmended to 
be granted, it would not be competent for a private member to pro¬ 
pose an extension of the same** 

On June 8, I860, an independent member moved for the 
appointment of a select committee to enquire into the causes of the 
great excess of cost in prosecuting the war with Abyssinia over the 
estimates submitted to Parliament. The motion was seconded by 
the ex-minister for India, concurred in by the gov e ram cat, and 
Agreed to without a division* b This committee reported the 
evidence taken on July 31, with a recommendation that they should 
be reappointed in the next session. 0 

On February 18, 1870, the House of Commons reappointed this 
select committee, which reported on July 29. The report consisted 
°f a bare recital of facts to show the enormous excess of expendi¬ 
ture for the service over its estimated cost; but inasmuch as the 
highest military authorities consulted on this point agreed, * that the 
nature of the work assigned to the expedition, and the peculiar 
circumstances under which w^e made war in Abyssinia, rendered 
even an approximate estimate of the cost utterly impossible/ the 
committee refrained from imputing blame to anyone concerned. 

The draft reports, and evidence appended to this report, contain 
some valuable suggestions for the future guidance of large military 
operations by the War Office and the Admiralty respectively* a 

The entire sums proposed to be granted for particu¬ 
lar services are not always voted at the same time, but 
a certain sum is occasionally voted either ‘on account’ 
or as a vote of credit. 

Votes of credit are usually asked for on behalf of v °tes ot 
contemplated war expenditure, when it is necessary to 
have ample funds on band, and impossible to determine 


y See May’s Prac. ed. 1883, p. 693. and ante, p. 702. 

1 Case of Mr. Perceval's Family, b Hans. D. v, 196, pp. 1419-U{M) 

Pari. Deb. v . 23, pn. 187-202. 1 Cons. Pap. ]868-09, v, (V « i " 

* liana, D. v. 148, pp. 887-392; d lb. 18/0, v. o, p. 1, 
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beforehand the exact amount required, 0 Nevertheless, 
they should be strictly limited both as to their amount 
and object. In two or three instances only between the 
Revolution and 1735 were unlimited votes oi credit gri en 
to the ministers of the crown for army or navy pur¬ 
poses. Ever since, when the Commons have granted a 
vote of credit, they have named a specific sum in the 
Appropriation Act, and have prescribed the purpose to 

which it must be applied. 1 

Votes ‘ on account ’ were formerly restricted to oc¬ 
casions of unexpected emergency, arising out of minis¬ 
terial changes, when it was desirable to place at the 
disposal of government funds for the public service 
without specifically appropriating the same to particular 
items of expenditure. In such cases it is usual to vote 
a portion only of the yearly estimates, and in the follow¬ 
ing session to enquire into the expenditure thereof, in 
order to ascertain that it was duly appropriated to 
legitimate purposes. B When Parliament is about to be 
dissolved, upon a ministerial crisis, it is obviously im¬ 
proper to call upon the House of Commons to vote 
either the full amount or all the details of the proposed 
estimates, and so commit the country to the financial 
policy of ministers whose fate is about to be determined 
by a general election. The duty of finally deciding 
upon these estimates should be reserved for the new 
House of Commons. Meanwhile the supply oi credit 
should be restricted to such an amount as may be abso¬ 
lutely required for the public service, until the re¬ 
assembling of Parliament, and the vote 4 on account 
should not be regarded as in any degree pledging the 
House to an approval of the entire estimates. 11 



May's Prac. ed. 1883, p. 680. 
us. D. v. 203, p, 1440. 

' 01- .de, Mil. Fore, of tlie Crown, 
| . . pp. 1 M 1 27 ; Com. Pap. 1 808-0, 
0>, p. 1171 j and see post, p. 803. 

1 See 3 Hatseil, pp, 213-215. 


h Hans. 1). v. 144, r . 2170. lb. y, 
158, p. 1667. This course was fol¬ 
lowed, upon pending ministerial 
nnauri®, in 1841, 1857, and 1359. 
See May’s I’rac. ed. 1883, p. 678. 
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Within the last few years, however, the practice of ^”’ t r ^ ier 
taking votes ‘ on account’ has become general . 1 This pended 
is owing to the introduction of a new rule, making all b:UjI1LL ' 
grants in supply applicable only to ‘ payments to be 
made within the financial year,’ and requiring the 
government to surrender into the exchequer, at the 
end of the year, all unexpended balances. This change 
of system was completely effected at the expiration of 
the financial year terminating on March 31, I 860 , when, 

‘ for the first time in our financial history, all the services 
were required to surrender the balances standing to 
their credit,’ an arrangement which has necessitated an 
application to Parliament, before the close of the first 
quarter of the new financial year, for a vote ‘ on account, 
to meet the ordinary charges accruing therein . 5 But the 
balances are not surrendered until the Public Accounts 
Committee have reported upon the various appropriation 
accounts of the past financial year, and decided what is 
the right sum to surrender. Meanwhile they are avail¬ 
able to meet expenditure of the said year, which has 
been actually incurred, but which has not yet been 
brought to account. k But this practice is not altogether 
free from objection. When such a vote is submitted, it 
is always for one large sum ‘ on account of the following 
civil services;’ and although allowable,it is neither usual 
nor convenient to discuss the items in detail . 1 

On July 10, 1863, on a vote for 3,781 1. to complete a large 
amount voted 1 on account ’ for civil contingencies, an item of 6,000/. 
was objected to, and the government consented to its being omitted, 
hut as they could not reduce a smaller sum by a larger, the vote 
for 3,781 1. was withdrawn altogether. 1 " 

The House is thereby deprived of the opportunity oi 



s Com. Pap, 1868-9, v. 85, p. 142, 
Chanc. of Exch, in Hans. P. v. 
>70, P> 209. Ib. v, 195, p. 524; v. 
21 <), p. ( 307 , 

k 6th Rep. Com". Pub. Ace. Com. 


Pap, 1871, v. 11, p. 613. 

1 Hans. 1). v. 208, p. 1368. 
in 1L v. 172, p. 644. See also a dis¬ 
cussion on ‘ Votes on Account,’ Ih v 
178, pp. 733-741. ’ * 
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considering, adequately, the particular items of any such 
vote, until, on a future occasion, definitive votes are taken 
for the balances required for each particular service. And 
when the completion of the vote is asked for, it has been 
urged that it may be late in the session, when the attend¬ 
ance of members is thin, and the disposition of the 
House adverse to minute investigation. 11 But the govern¬ 
ment have endeavoured to meet this objection by taking 
a vote ‘on account’ for two or three months only, and 
by a timely introduction of votes for balances. 0 


On March 27, 1863, the chancellor of the exchequer said, ‘ The 
practice to vote “on account” was entirely novel, because it was 
incident to a system "which had been adopted for the purpose of 
giving effect to an important administrative improvement. It was 
necessary to prepare a list of votes on which probable advances 
would be required before there was an opportunity of bringing 
them definitely before the House.’ That 1 was a practice to which 
recurrence would necessarily have to be had in future years .’p 

It is an established rule that a vote ‘on account’ 
should involve no new principle, but should merely pro¬ 
vide for the continuation of services which had been 
sanctioned in the previous year; and it is the practice 
not to take more than two or three months’ supply, 
except in certain particular cases of public emergency; 
so that the committee, in agreeing to votes ‘ on account,’ 
are riot pledged to the estimates for the year, in antici¬ 
pation of the opportunity to be afterwards afforded of 
voting them in detail . 11 


n See Mr* A. Smith's motion, on 
June 29, 1861, deprecating this prac¬ 
tice, and observations thereon in 
T. Smith’s Tarl. Kewemlj, 1861, p. 
135* See also Mr* Butt's motion on 
March 10, 1877* 

° Iians. I), v. 200, p. 1583* 
p lb. v* 170, p. 108* On this 
occasion, through some casual in- 
advert^nce, it happened that later 
on at the same sitting of the com¬ 


mittee in which votes * on account 7 
of certain services were taken, defini¬ 
tive votes of the balances themselves 
were passed through Committee of 
Supply, This gave rise to much 
angry comment. Ib. v. 169, pp, 
1953, 1967 ; v\ 170, pp* 105-109. 
i lb. v. 181, p* 1780; and see lb. 

v. 106, p. 523; v. 197, p. 1440 ; v. 
200, p. 1583 ; v*205, p* 1034; t* 311, 
p* 1040. 
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P nMa y 28, 1868, May 25, 1871, June 25, 1875, and on June 28, 
° 113 !l second vote ( on account J of the civil services was taken, 
he i.oriner vote, which was to defray these services in the one 
case for two months, and in the other for six weeks only, having 
been exhausted, so that a further advance, for a limited period, 
>ecarne accessary because of unavoidable delays In proceeding upon 
the estimates. But such a practice, however unavoidable under 
certain circumstances, is admitted to be objection able . r 


<§L 


V\ !iile the government are solely responsible for the Besponsi- 
propriety and extent of any application to the House to grauit o7 
prant supplies, ihe Comtftons are themselves responsible 8l wV- 
01 voting the same. 8 The House looks to the executive 
lo state what is wanted, and to make known to them all 
1 ‘at is necessary to satisfy them of the expediency of the 
gituit. Il the information communicated be not full and 
satisfactory, it is always in the power of the House to 
Withhold the grant of any particular- item until they are 
satisfied with the reasons given for it. 1 

It is the uniform practice of the House if, upon re- increasing 
consideration on the report, it is thought expedient to storing m 
nm tease the sum granted in Committee of Supply, or to item * u 
icstoie an item which had been rejected therein, to re- 
commit the resolution for that purpose. 11 

On July I S, 1870, sixteen votes in Committee of 
Supply, which had been incorrectly taken for higher 
amounts than had been intended, were severally amended, 
ll P°n the report, by substituting the proper sumsd 

It is the peculiar province of the government, to decide 
u P°n the several amounts required to carry on the public 
service and to maintain the credit of the country at home 
mid abroad. None others are equally competent to form 
a judgment on this question. On the other hand, the 
Vl gilant oversight which is constitutionally exercised by 
the House of Commons over the public expenditure is a 


r* 


' Haim, D. v. 102, p. 1010; v. 20(3, 
O00; v. 225, p. 

’ O-y- 101, pp. ] 192, 1748, 1770. 
Smith’s Purl. Rememb. 18 b 2 , p. 


Ill. 

* 8 Hfttfi. Prec.p, 180; Hang p 
v. 350, p. 1502. 

T U. v. 203, p. 405, 
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continual check upon ministers, and serves to pi event 
profligate and extravagant outlay, 17 which, in times past, 
when this control was less stringently applied, was of too 
frequent occurrence. The debates on the estimates, 
though generally but thinly attended, have been produc¬ 
tive of incalculable public advantage. 

The late ’Joseph Hume was pre-eminently distinguished, through 
out his long parliamentary career, for his untiring vigilance and 
patient labour in the cause of economy and retrenchment. Ade¬ 
quately to fulfil such a duty, time, energy, and labour must be 
devoted to the wearying, irksome, and self-denying work of becoming 
thoroughly acquainted with a vast mass of details, by following from 
point to point every item of public expenditure, and bringing to 
bear upon it the force of independent judgment and the light of 
public opinion,* 

For, while it is impossible for a numerous representa¬ 
tive assembly to scrutinise details of expenditure, and 
to form an accurate opinion in regard to all the items 
embraced in the estimates, equally devoid of extrava¬ 
gance or parsimdny, nevertheless the moral influence 
which is exercised over the government by criticising 
the votes submitted for adoption in Committee of Supply 
is a more efficient and desirable restraint upon improper 
expenditure than even the formal rejection of particular 
votes/ 

Thus, on February 26, 1863, the government would lmvo been 
defeated on an amendment to omit an item of 134,000/. for iron to 
arm our-plate wooden ships, had not Lord Palmerston given a 
distinct pledge that no more of such ships should be built without 
the express sanction of the House. 15 


» See Smith's Pari. Bememb. 1861, 2168. It was placed in the Library, 
p. 1 64 ; and lb. p. 140, Chatham lb. v. 186, p. 816. 

Doekvard. * Sir S. Northcote, in Hans. D. y. 

* Mr. GladstoneVeulagy upon Mr. 105, p. 890. Mr. Childers, 25. v. 102, 
Hume, Hans. D. v. 18l‘, p. 1134. p.938. 

In com memo rat ion of Mr. Hume’s 1 lb. v, 160, p. 853, See a furl her 
great public services, the House of discussion on the same subject on 
p/m. Truest, =ri that his bust might Marhli 12, And m iSir Ik 

};Iiiu'rJ within f.. lit) precincts of IVl's remarks on the Irish 1 Affricul* 
tbe House, Jb> y, 184, pp. 485-404, tumi vote/ lb. v, 370, p* 125L 




NMKJ5T 



CONTROL OF PARLIAMENT OVER SUPPLIES. 


703 


<SL 


lie function of the House of Commons, in matters con- 
of supply, is to exert a watchful but general control 
over the executive government, with a view to prevent of 
unnecessary outlay, and to check abuses in the public 
expenditure; leaving to the ministers of the crown the 
responsibility, which properly belongs to their position, 
oi asking for such supplies as the necessities of the state 
require, and of enforcing to the utmost a strict economy 
in the use of the funds entrusted to them. 11 


In the new edition of Lord Grey’s valuable essay on Parliament- 
^iy Government (pp. 115, 221), he points out the evils arising 
trom weakness of ministers in the House of Commons, 
as exemplified in the extent to which votes in supply Lave 
JU,ome less the expression of the deliberate views of the servants 

the crown as to what would be best for the public service 
fuin of the opinion entertained at the moment by a fluctuating 
m 'polity, a state of things which must unavoidably engender jobbery 
and reckless expenditure of the public treasure,* 5 * 

In point of fact, since the introduction of parlia- items in 
mentary government, it has only been on rare and 
comparatively unimportant occasions that the demands 3® etcd H 
o the crown for supplies for particular services have mons. Dm ) 
not >een complied with. As a general rule, whatever 
sums ministers have stated to be required for the use of 
the state, the Commons: have freely granted. 

In proof of this the following instances may be cited from the I'rece- 
Pnrliamentary proceedings since 1857, as being the only cases where- dejvU - 
n paiticular items in the annual estimates have been rejected by the 
oiise of Commons in Committee of Supply : 

On May 10, 1858, an item of 73,000/* for the erection of a new 
military hospital at Net-ley was negatived. On June 3, 1858, an 
d vm of 1,000/, to defray the salary of the registrar of Sa sines was 
^jocted. But next day, on report of the resolutions, the House 
1 tree ted that the resolution which had contained this item should be 
committed. Whereupon, on July 15, it was re-voted with the 
Edition of the salary previously struck out. c On July 13 , 1858 . 


p drey, Pari. Gov. new ed. 
J bid see Ld. Grey's Spetxjh in 


Ilaiw.b.v. 101,p.180} v, 105, w, tun 
e thins. 1). v. lfSO, p, 1404. <j om ' 
Jowr. v. US, pp. 211, 314, 320. 
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the House, on the report of resolutions from' the Committee of 
Supply, disallowed an item of 300/., to defray the salary of 
the travelling agent of the National Gallery* On August 1, 1&59 3 
the vote of 2,361/. for the Statute Law Consolidation Com¬ 
mission was rejected. d In I860, the following items were re- 
jccted : On July 23, 1,200/, for erecting a building to hold the 
Wellington funeral car; on August 3, 1,600/, for two statues of 
British sovereigns in the new Houses of Parliament ; on August 14, 
800/. for extra clerks at the Board of Trade ; and on August 15, 
the vote to defray the salary of paymaster of civil services in 
Ireland was reduced by 1,000/., but this was agreed to by the 
government, as they contemplated the abolition of the office.* 1 In 
1861, the government submitted a smaller vote (310/.) for the re¬ 
moval of the Wellington car to the crypt of St. Paul's, which was 
agreed to. The vote for the statues in the new Houses of Parlia¬ 
ment was also again submitted and agreed to. 1 In the same year, 
on June 6, the navy estimates were reduced by 3,225/., being an 
item for the extension of the Chatham dockyard, a work which, if 
sanctioned by the House, would have Occasioned an ultimate ex¬ 
penditure of over 900,000/. In 1862, on March 6, a vote of 10,787/. 
for enlarging the Royal Military College at Sandhurst was negatived, 
but upon the report of the resolutions, the one which had contained 
this item was re-committed, and upon satisfactory explanations 
from government, the vote, as originally proposed, was agreed to on 
March 13, On April 28, a vote of 5,000/. for Highland roads and 
bridges was negatived. In 1863, on June 4, an item of 400/* for a 
clerk of the works at Constantinople was rejected ; on July 2, a 
vote of 105,000/. for the purchase, <fec. of the Exhibition buildings at 
South Kensington was negatived; s on July 10, a proposed item 
of 6,000/* for expenses connected with the Thames Embankment 
Bill of 1862, being objected to, was withdrawn. In 1864, on May 2 
(upon motion of the secretary of the Admiralty), an item of 5,000/. 
intended to be applied towards the construction of a dock at Malta 
was negatived, to admit of further information being obtained as to 
the proper site of the dock, agreeably to suggestions made by Opposi¬ 
tion members in the House of Commons ; h on May 30, a vote of 
4,000/. for the erection of a lunatic asylum in the Isle of Man (but 
in the following session this vote was again proposed and agreed to), 1 
and on June 6, a vote of 10,000/. (on account of a total estimate of 
150,000/.) towards the erection of a new National Gallery at Burling- 


d Sraith’s Pari, Rememb. v* 2, 
p. 150. 

, ; tt. 1861, p. 132; Hans. I), v. 
m p. 1B25, * 

' *!»■,*. ] i. v. 1(J4, pp . 151, 170. 


r For an account of rejection of 
this vote, see I'Jth Ceo. v, 2, p. (3(1, 
h Elans, i), v. 177, pp 1164, 
1173. 

5 lb. v. 179, p. 697. 






CONTROL OF PARLIAMENT OYER SUPPLIES. 7G5 

lifbuse, were severally n|gative<L In 1865, and in 1866* all the 
itipply votes submitted by government were agreed to by the House 
of Commons. In 1867, on July 22, the vote to defray expenses of 
suppressing the slave trade was reduced by 7G0£ t} with a view to 
occasion a reduction of the naval squadron on the west coast of 
Africa! 



Independently, in the first instance, of the Committee Bills in- 
of Su pply, tli ere is another mode of initiating proceedings 
(’or the grant of public money—namely, by the introdlic- 3>«g« 
tion of Bills for the construction of public works, the 
establishment of new institutions, or for other purposes, 
that necessitate, to a greater or less extent, new charges 
upon the people. Sometimes the government is audio- 
1 ised by such Bills to undertake the construction of cer- 
tain public works, the cost of which is to be defrayed 
out oi the Consolidated Fund. k 

But, on July 30,186G, in deference to objections made by members 
of the House of Commons to the introduction, late in the session, of 
a Bill to provide for the construction of certain additional works 
connected with this great scheme of national defence, the government 
withdrew the Bill, and agreed to proceed next year in the ordinary 

form of presenting an estimate for these works, and voting the same 
m Committee of Supply.' 

but usually such Hills contain a clause providing 
that the charges in question shall be defrayed ‘ out of 
moneys to be voted by Parliament.’ Hitherto it has 
been customary to permit Bills of this description to be 
introduced by private members, without reference to 
the government; but this practice led to so much 
irregularity that, in the session of 1866, a new standing Must be 
order was adopted, requiring the recommendation of 
the crown to be given before the House will entertain by the 
any motion that will involve a charge upon the public CTOVm - 
revenue whether direct or out of moneys to be provided 


J Hans. D, v. 188, p. 1900, 2074, Acts, passed in 1860 and following 
ftiul see lb, v, 200, p. 883. years to 1869. 

k See the Fortifications Expenses 1 S m poe^ p. 770. 
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by Parliament. 1 " This order is intended to place the 
responsibility for such Bills, if not their initiation, in the 
• hands of the government. But, under any circumstances, 
it will be incumbent upon the House of Commons to 
exercise a strict oversight and control over measures of 
this kind, as well as over the direct financial proposi¬ 
tions of ministers. 

Addresses Sometimes the House of Commons, either with or 
vunce of without the previous recommendation of the crown, as 
money. the case may be, agrees to address the crown to advance 
money lor some particular purpose, with an assurance 
that the expenses to be incurred will be afterwards 
made good by the House. But this practice is only jus¬ 
tifiable under peculiar circumstances, which have already 
engaged our attention in a former part of this work." 
Contracts There is yet another method whereby it has been 
f i'rvices . 10 customary for public expenditure to be either pledged or 
actually incurred by government to amounts in excess 
of that which has been actually voted by Parliament— 
namely, by means of contracts, or other engagements, 
entered into for the construction of public works, or the 
performance of particular services for the public benefit. 
Such contracts necessarily pledged the government to 
prospective payments for a series of years, while the funds 
required could only be obtained by annual votes in Com¬ 
mittee of Supply, or by special Acts passed from time to 
time, granting the necessary sums, the consent of Parlia¬ 
ment to the continuance of the contract being assumed 
from their concurrence in the initial payment proposed, 
while their vote has been given, perhaps, in total igno¬ 
rance of the terms of the contract itself . 0 The attention 
of Parliament was first directed to the irregularity of this 
practice, and to the necessity for the exercise of a more 
rigid control over this branch of expenditure, in the year 




m Sac anti 3 , p. 605. n See ahie t p, 000* 

" tfee Hans, D* t, 171 , pp. 402 400, 
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v PA}!), in consequence of certain objectionable transac¬ 
tions regarding contracts for postal and telegraphic ser¬ 
vices tli at then transpired. A committee was appointed 
by the House of Commons on the subject, and their re¬ 
ports led to the adoption by the House of various reso¬ 
lutions and standing orders, to be hereafter enumerated, 
which were intended to assert and maintain the right of 
the House to control the execution of such contracts. 
B y these rules, ample provision lias been made to secure 
that full information shall be given to the House when 
any such contracts have been entered into, and that they 
shall invariably contain a clause declaring that the con¬ 
sent of the House, either expressed or implied, is neces¬ 
sary to give them validity. Although at present these 
ndes merely extend to the case of certain specified 
contracts, it lias been admitted, by the highest authority, 
that the executive has no constitutional right to make a 
contract which shall be binding on the House of Com¬ 
mons. ! * It may, therefore, be safely assumed that here¬ 
after no contracts, involving any considerable amount of 
public expenditure beyond that which has been granted 
for tile service ol the current year, will be carried out 
until the sanction of Parliament has been obtained on 
behalf of the same. 

In fact, in the session of 1SG2, the constitutional con- 
lao] of the House oi Commons over contracts received a 
still more extended application, and was embodied in an 
Act of Parliament. In a previous session (that of 1800), 
tlie House had resolved to grant the sum of two million 
pounds to construct necessary works for the fortification 
°f the British coast; and, in 1862, a Bill was brought in 
to provide for a large portion of this expenditure. On 
July 10, in committee on the Bill, a clause was proposed 
by Sir Stafford Northcote to declare that any contracts to 


<SL 


Require 
the ap¬ 
proval of 
the House 
of Com- 


Contracts 
for .mili¬ 
tary 
works. 


p Mr. Gladstone in Hans. D, v> 157, p, 1412; and lb* v* 189j p, ^0° 
And ace ante , p. 488. 







be entered into by government for this service which in¬ 
volved the expenditure of a greater sum than that which 
had been already voted by Parliament must be previously 
approved of by the House of Commons. The ministry, 
at first, opposed this clause. The chancellor of the 
exchequer remarked that ‘ the practical wisdom and the 
good or bad economy of such contracts was a matter on 
which the House of Commons, as a deliberative assembly, 
had not the opportunity of forming an opinion in the 
same way as the executive government; and it was not 
according to usage that the government should be able 
to relieve itself of its special responsibility with regard to 
these contracts by a resolution of the House of Commons. 
The responsibility of the government would be better 
preserved by giving the House the power of interfering 
with these contracts before they became valid than by ask¬ 
ing the House to approve each of them by a resolution.’ 5 
On a division, the clause was negatived by a majority 
of five. On July 14, however, the ministry announced 
their acceptance of this provision/ It accordingly ap¬ 
pears in the statute to the following effect: ‘ That it shall 
not be lawful for the secretary of state to enter into any 
contract involving the expenditure of any sum greater 
than that for which the authority of Parliament has been 
specifically obtained, without inserting therein a clause 
requiring that such contract shall not be binding until it 
has lain for one month on the table of the House of 
Commons without disapproval, or be formally approved 
of within that period. 8 The object of this clause is not to 
insist that every contract entered into by government for 
the construction of these works shall be first submitted 
belaid for the approval of Parliament, but that no such contract 
sip be made for a greater sum than lias been actually 
voted without the previous knowledge and consent of the 


8 Ham I), t, 108, n. 190. 

r lb. p p, *>90, o;ss. 


* 2 n & 20 Viet. c. 78. § 2. See 
Siiiitli’s Pari. Ktmejnb. ISO 2 p. 149. 
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ise of Commons, so that the government may not be 
able to bind the House in such a way as to •prevent entire 
freedom of action whenever a further appropriation is 
required. 1 

Moreover, in regard to the expenditure to be incurred 
on behalf of these fortifications, it has been distinctly ac¬ 
knowledged by the government that, while they would 
be fully authorised to enter into contracts to amounts 
not exceeding the total estimated cost of the works, the 
general scheme of which had been sanctioned by Par¬ 
liament, yet that the carrying out of any such contracts 
must depend upon the consent of Parliament to vote the 
sums required to make good the same, from time to 
time. u It was also stated that, with this additional grant, 
1 no new works’ as to the principle of which the House 
had not already pronounced would be undertaken ; and 
furthermore that, when the schedule of the Bill was 
under consideration, it would be competent for any 
member to move c that a particular work should not be 
continued.’ v The cost of these fortifications, as originally 
estimated by the Palmerston administration, was a little 
over five million pounds. From time to time, fresh 
grants, to make up the appropriation for this service to 
the required amount, were voted by Parliament. Mean¬ 
while the estimated cost of the works grew to upwards 
of seven millions."’ But though additional sums of money 
were asked for to execute tire works, ‘ the number and 
nature of the works to which the assent of Parliament, 
had been given’ remained unaltered. 

In 18G6, however, the newly-appointed Derby 
government were of opinion that some extension of the 
works was desirable. Accordingly, towards the close 
of the session, they submitted a Bill to the House oi 
Commons to sanction the commencement of a new work, 


Con tract a 
for new 
works* 


Fort Ifi ca¬ 
tions Bill 
of 1866. 


1 See ITans. D, v. It >8* pp* '187- 
sc®; ib. v* 17(3, j>. im 
u Ik \\ 172, p, 088. 

YOL. I, 


* Hans. 1>. v. 176, pp. 1533 
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, 11 J to authorise the expenditure of 50,000/. on bch 
of the same. The money itself was not required, inas¬ 
much as there were sufficient funds in hand, which had 
been saved from former grants for fortifications. But 


it was necessary to obtain the sanction of Parliament to 
this change in the appropriation. The ex-chancellor of 
the exchequer, and other leading members, strongly 
objected to this Bill, for various reasons, but principally 
on the ground that the proposal should have been made 
* in the estimates at the commencement of the session, 
or at a time when the House was able to give its best 
attention to the subject. 1 Whereupon the government 
agreed to withdraw the Bill, and £ to proceed next year 
in the ordinary and convenient form of presenting an 
estimate for these walks, so that the House would have 
a fair opportunity of discussing the necessity for them.’ x 
In April 1867, a Bill was brought in to empower the 
government to redistribute the moneys granted by the 
Act 28 & 29 Viet. c. 61, pursuant to a revised estimate 
appended thereto, and which forms the schedule of the 
Act, as passed (30 Viet. c. 24). This Bill was introduced 
upon mere motion, as it made no new appropriation for 
fortification purposes. In the same session, however, 
another Act was passed, based upon resolutions agreed 
to in a committee of the whole, granting an additional 
sum of 800,000/. for fortifications, the same to be ex¬ 
pended in accordance with a detailed estimate annexed 
to the Act (30 & 31 Viet. c. 145). And in 1809, by the 
Act 32 & 33 Viet. c. 76, a final grant was made of 
1,510,000/. to complete the works, and authority given 
to abandon certain works previously sanctioned by 
Parliament, but which had not yet been commenced. 

In 1865, pursuant to the recommendations ol the 


1 Hans. D. v. 184, p. 1069- 
1677; v. 185, p. SJ89. See also 
case of Harbours of Itefuge, 191, 
p. 1900; and mte y p, 438* In regard 


to undertaking of new works without- 
direct sanction of Parliament, see 
Com, Pap, 180&-0, v. 0, p, 584, 
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‘Meet Committee on the lloyal Dockyards in 1864, and Dockyard 
with a view to the more economical and expeditious " OLkh ' 
completion of certain works for the extension of the 
dockyards at Portsmouth and Chatham, the government 
obtained authority from Parliament for the Admiralty 


to enter into contracts for a term not exceeding five 
years, the maximum sum to be payable on behalf of 


any such contract not to exceed 250,000/. in any one 
year ; the same to be defrayed out of moneys to be 
voted by Parliament, year by year, during the con¬ 
tinuance of the contract; a copy of every contract 
entered into under this Act to be laid before both 
Houses of Parliament within thirty days after it has been 
made, or within thirty days after the next meeting of 
Parliament, if such contract was made during the recess. : 

On March 20, 1865, the House of Commons was in- Postal 
formed, in answer to a question, that the new contract um,r '‘ c *' 
with the West India and Pacific; Steamship Company, for 
carrying mails to Jamaica, &c., being terminable at six 
months’ notice, had no clause suspending its operation 
until it had been one month before the House. A copy 
of the contract was nevertheless laid upon the tabled 

The following narrative of the proceedings of the 
Committee on Packet and Telegraphic Contracts in 1859 
and I860, and of tire action of the House on their reports, 
will throw additional light upon this subject, and will also 
point out the steps that have been taken by the House 
to impeach the validity or expediency of any contract. 


It was on July 7, 1 859, that, upon motion of the chancellor of ^ 

the exchequer, a select committee was appointed to enquire into and h ?. c ' 
report on the manner in which contracts, extending over periods of Contracts 
years, have, from time to time, been formed or modified by her Conn 
Majesty's government with various steam-packet companies for the “htee. 


conveyance of the mails by sea ; and likewise into any agreements, 
actual or prospective, which have been adopted at the public charge 
for the purposes of telegraphic communications beyond sea : together 


J By Act 28 & 29 Viet. c. 51. And 179, p. 540. 

St,e bans, I), v. 177, p. 1101. lb. v. 1 tb. v. 177, p. 1031, 
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itli any recommendations as to rules to be observed hereari 
the government in making contracts for services which have not yet 
been sanctioned by Parliament, or which extend over a series of 
years. Owing to the late period of the session at which they com¬ 
menced their labours, it was impossible for the committee to 
complete their enquiry before the prorogation. They accordingly 
confined their attention and devoted their first report to the 
circumstances under which the contract between the executive 
government and Messrs. Churchward and Jenkings for conveying the 
mails between Dover and the French coast had been renewed. 11 The 
extension had twice taken place, the last time on April 2G, 1859, 
when the contract (which would expire in 1803) was further ex¬ 
tended until 1870. This was done upon the recommendation of the 
Board of Admiralty, and in opposition to the views of the post¬ 
master-general. 

It appeared in evidence before the committee, that on the eve of 
the last general election, when the extension of his contract was 
under consideration at the Treasury, Mr. Churchward volunteered 


his support, as an influential elector for Dover, to Captain Carnegie, 
one of the lords of the Admiralty, if he should become a candidate 
for that borough. He did this on the expectation that bis contract 
was to be renewed. The committee, however, fully exonerated all 
the officers, both of the Admiralty and of the Treasury, with whom 
the decision in regard to this contract rested, from being influenced 
by any corrupt or political motive in granting the same. They did, 
indeed, consider that the conduct of Mr. Murray, the private secre- 
tary to the first lord of the Admiralty, was open to grave censure ; 
but they had not sufficient evidence to show that any member of the 
government was cognisant of the communications between Mr. 
Murray, Mr. Churchward, and Captain Carnegie. 

While declaring themselves most anxious for the fulfilment of all 
engagements entered into in good faith between the government ami 
private individuals, the committee, nevertheless, submitted to the 
House { whether Mr. Churchward, in having resorted to corrupt ex¬ 
pedients affecting injuriously the character of the representation 
of the people in Parliament, lias not rendered it impossible for 
the House of Commons, with due regard to its honour and 
dignity, to vote the sums of money necessary to fulfil the agreement, 
to extend his contract from June 20, 1863, to April 26, 1870.’ 

A change of ministry having taken place since the last renewal 
of this contract, the incoming administration, in deference to the 
foregoing report, and to the general opinion of the House, tacitly 


■ Report on Post Office and Telegraphic Contracts, Com. Pap. 1805. 
Seas. ii. v. 6, p. 1. 
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; therein, refused to recognise the amended contract, which 
r. Churchward to a fixed sum per annum, but permitted 
him to continue to conduct his postal service under the former con¬ 
tract, under which he was ordinarily allowed a smaller amount, but 
was authorised to make extra charges for certain special services, 
ihis contract would remain in force until June 1863, and was free 
fiom objection of any kind, it not having been included in the cen¬ 
sure of the committee. b 

The friends of Mr. Churchward, however, were not willing that 
his last contract should be thus set aside without a struggle. Ac¬ 
cordingly, on March 27, 1860, Captain L. Vernon, who had been a 
member of the afore mentioned committee, moved to resolve that 
t >is House, having considered the report and evidence presented by 
t ie committee) on jxicket contracts, is of opinion that the contract 
entered into on April 26, 1859, between the lords of the Admiralty 
and J. G. Churchward ought to be fulfilled. The chancellor of the 
exchequer (Air. Gladstone) opposed this motion, declaring that the 
impartial finding of the committee was entitled to respect ; that 
independently of their report it was clear from the evidence that 


<s 

Church 

ward 


corrupt expedients, affecting injuriously the dignity of Parliament, 
iad been resorted to to obtain a renewal of this contract. Under 
these circumstances, he added, the present ministry were under 
no obligation to carry out the new contract, and the House were 
not bound to vote the money, for * the executive has no constitu¬ 
tional authority to make a contract binding on the House of 
Commons. c A\ hereupon the motion was negatived on division. 

Mr. Churchward strenuously remonstrated against the repudia¬ 
tion of his last contract, and applied for leave to have the case 
between himself and the Admiralty argued before the Court of 
Queen’s Bench ; but the Admiralty refused their consent to this 
plan, declaring that they would do nothing that would admit the 
validity of his claims or prejudice the decision of the House of 
Commons. The government also informed Mr. Churchward that 
they would only undertake to propose and support in Parliament 
'otes for his services up to June 1863. 

As a final effort, Mr. Churchward notified the postmaster- 
fipReral, in February 1863, that he had submitted his case to 
©Moment counsel, who had advised him that his last contract was 
g°od and valid ; and that, in the event of the department persisting 
m fusing to recognise it, he was at liberty to proceed, b\ petition 
of ri ght, to recover compensation for damages thereby sustained. In 
n 'aking this communication, he expressed his desire to avoid being 
Priced in antagonism with the government, and expressed his 
w, llingnes8 either to leave his case to a court of law or to the decision 
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Church- of arbitrators. The department took no notice of this offer, but in¬ 
ward case. formed Mr. Churchward that his contract would terminate on June 


20, 1863, and that tenders for the future conduct of the services in 
question had been accepted, subject, however, to a provision that, if 
Parliament should still vote the moneys which would be required to 
pay Mr. Churchward, under the proposed extension of his contract 
to April 26, 1870, the new arrangements were not to take effect. In 
reply, Mr. Churchward reiterated his remonstrances against the 
conduct of the government in treating his last contract as non¬ 
existent j and repeated his assurances of his readiness and ability to 
perform the same with efficiency up to its final termination/ 1 

In order to bring this controversy to a definite conclusion, the 
government took the unusual course of appending to a vote on 
account of the packet service, proposed in Committee of Supply on 
May 18, 1863, a statement that the same included provision for pay¬ 
ments to Mr. Churchward for postal services to June 20, 1863, and 
a proviso that no part of the vote should be applied towards any 
further payment to him by virtue of his last contract with the Ad¬ 
miralty, in respect to the period subsequent to that date, This con¬ 
dition gave rise to a very animated debate, not only in committee, 
but also on the reception of the report hy the House on May 28y 
It was objected that it was quite unprecedented and foreign to the 
proper functions of the Committee of Supply to submit to it any 
motion other than one to agree to, reject, or red uce, a proposed grant; 
and that any such innovation in practice would be likely to lead to 
very serious consequences, affecting the constitutional relations of 
the House with the crown and with the Lords in the matter of 
supply. On the other hand, it was urged that this proceeding, if 
new, was not necessarily irregular ; that it was one which the ad- 
ministration had chosen as being the most fitting method of carrying 
out the recorded opinion of the committee of 1859, and of the House 
in 1860, on Mr. Churchward's contract ; that it was impossible the 
form of motion used on this occasion could be drawn into precedent 
to justify a departure, under different circumstances, from the recog¬ 
nised usage of Parliament in supply votes, inasmuch as the proviso 
in question was proposed by the government itself as a condition 
under which it asked for the money, and could not warrant a private 
member in attempting to limit or change the application of a pro¬ 
posed grant for a particular service ? It does not follow,' said the 
chancellor of the exchequer, * because a proposal of thi£ kind may be 
made by the crown, therefore a similar proposal may he made by an 
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^independent member,’ Moreover, c the proposal of the crown refers Church- 
to the exclusion of a particular individual from the performance of warCl castJi 
a stipulated service. It has no bearing on the service itself. It does 
not limit or alter the service, and, consequently, it is no precedent 
for any vote which might limit or alter that service/ f After much 
debate, the ministerial proposition was agreed to upon a division. It 
was afterwards inserted in the Appropriation Bill, and received the 
full sanction of law. As a further security to government against 
any claims that Mr. Churchward might continue to urge, similar 
clauses were inserted in the Appropriation Acts of 1864 to 1870, 
when the contract expired, and even subsequently to 1875, inclusive 
(after which it was omitted from the Act), in deference to the 
opinion of the law officers of the crown ; on account of an action, 
commenced by Mr. Churchward, which w as pending in the Exchequer 
Chamber, s Nevertheless, Mr. Churchward commenced proceedings 
m the Court of Queen's Bench against the Board of Admiralty by a 
petition of right, claiming damages to the extent of 126,000^. for in¬ 
juries sustained by the cancelling of his contract. The case was 
ably argued on behalf of the plaintiff, but the court (in November 
1865) decided against him, on the ground that it would be unjust and 
unwarrantable that the Admiralty should be obliged to carry out a 
contract after Parliament had refused to make provision for the same/ 1 
In the session of 1867, the proceedings against Mr. Churchward 
became again the subject of a contest in the House of Commons, he 
having, since the close of the previous session, been appointed a 
magistrate for the borough of Dover, Iiis appointment was brought 
under the notice of the House on March 15 ; 1 and on March 19 it 
was moved to resolve that an address should he presented to the 
Queen for his removal from the commission cf the peace* This 
motion was justified on the ground that Mr, Churchward had been 
charged by a select committee of the House, in 1855, with bribery, 
in promising to use his influence to obtain a situation for an elector, 
m consideration of his vote at the election for Plymouth in I8- r >2, 

And also by the select committee in 1859, of resorting f to corrupt 
expedients affecting injuriously the character of the representation 
of the people in Parliament*' In consequence of the last named 
report it was alleged that the House had refused to sanction the re¬ 
newal of his postal contract, and had renewed, year after year, its 
votes of censure against him* An amendment to the proposed address 
Vr'as moved by the friends of Mr. Churchward to substitute, for his 
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Church- particular name, a general address that 4 all persons in the conunis- 
ward cate, si oil of the peace/ who have been found guilty, either by a select 
committee, or by a royal commission, of corrupt practices at parlia¬ 
mentary elections —or of being privy, or assenting thereto—should be 
removed from the magistracy. The main motion, as against Mr* 
Churchward, was opposed by the government on the ground that lie 
had been unjustly treated, and that the decision of the committee of 
1859 could not be accepted as conclusive against him. But they 
were unable to induce the House to reject or postpone the amend¬ 
ment, which was agreed to, on division, notwithstanding that the 
chancellor of the exchequer expressed a hope that the House would 
6 pause before assenting to a general proposition of the nature with¬ 
out any examination into it/ k On March 25, her Majesty’s answer 
to the address was reported in these words, 4 Concurring with you 
in the propriety of discountenancing all such corrupt practices, I 
will take into my serious consideration how that object may besi. bo 
accomplished/ 1 The Mouse was afterwards informed that the lord 
chancellor was engaged in considering all the cases that came within 
the scope of this address*" 1 

To return to the proceedings of the Committee on Packet and 
Telegraphic Contracts. Having been unable to complete their en¬ 
quiry in 1859, the committee was reappointed in the following 
session, and made three reports. 

In their first report, the defects in the existing practice in regard 
to contracts for postal services entered into by the executive de¬ 
partments were pointed out, and the necessity for a more efficient 
contracts, control over the same by Parliament was strongly insisted upon. The 
pi act ice, introduced by the Derby administration, of inserting words 
in postal contracts declaring the subsidies to be payable * out of 
moneys to be voted by Parliament/ although it introduced no new 
principle in regard to the funds applicable to this service, distinctly 
recognised that all such contracts were subject to the approval of 
the House of Commons* 11 

Sir Stafford North cote informed the House that he had intro¬ 
duced these words when he was financial secretary of the Treasury 
in 1859, for the first time, into the Galway postal contract, in order 
4 to save the members of the government personally from actions 
uliich might otherwise be brought against them, in the event of 
Parliament, for any reason, declining to sanction the contract/ & 
^ rom the want, however, of early information as to the terms of ex¬ 
isting contracts, and the fact that, until called upon, in Committee 
Supply, to vote money on behalf of the same, the House was 
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■ant of the nature and extent of agreements entered into by the 
executive government, it was obviously impossible for the House to 
exercise its right of control with that freedom which is absolutely 
essential for the right performance of its high functions* In the 
interval between the execution of a contract and the application to 
Parliament for a vote in supply on account thereof, heavy expenses 
and liabilities are necessarily incurred by the contractors, so as to 
render it a matter of peculiar hardship and difficulty for the House, 
m the absence of any charge of fraud, misrepresentation, or corrupt 
proceedings, to interpose and refuse to vote the moneys required to 
carry out a contract which has been entered into by government 
within the limits of its own authority .p Parliamentary control is 
thereby practically excluded in regard to an important branch of 
public expenditure* While it seems repugnant to the principles of 
our constitution that the executive government should be free to 
enter into contracts binding the country for prolonged periods, and 
by anticipation, to the payment of vast sums, without the possibility 
of any effective parliamentary check beyond the disapproval after 
the evil had been accomplished, and when perhaps the ministers by 
whom the contract was made were no longer in office, nevertheless 
the committee were fully sensible of the difficulties attending any 
change of system, which might result in a parliamentary canvass on 
behalf of competing candidates for a public contract. They accord¬ 
ingly recommended that these transactions should remain altogether 
in the hands of the executive, w ho should be free to execute any con¬ 
tract according to their own discretion and responsibility, but that 
a clause should be inserted in all new contracts extending over a 
period of years and creating a public charge for the conveyance of 
mails by sea, or for the purpose of telegraphic- communications 
beyond sea, requiring that they shall not be binding until [they have 
In in on the table of the House of Commons for one month, without 
disapproval unless sooner] approved of by a resolution of the Housed 
On July 13, 18G9, this resolution was amended, by omitting the 
words between brackets, and, together with the two following reso¬ 
lutions, made standing orders of the House, 1 ' 

On June 19, 1873, the chancellor of the exchequer moved a 
Resolution that the (Jape of Good Hope and Zanzibar Mail Contract 5 
bo approved ; to which an amendment was proposed and carried for 
the appointment of a select committee to enquire into the circmm 
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stances under which the contract was made. The committee was 
nominated on June 26 ; and reported on July 23, condemning the 
contract and also another contract connected with it. 6 On August 
1, two fresh contracts, framed in accordance with the recommenda¬ 
tions of the committee 3 were laid on the table, and on August 4 
were approved of by the House. 

Finally, in view of the adoption of these standing orders, the con¬ 
trol of the House of Commons over mail contracts must not be con¬ 
sidered as a dormant power, to be evoked only in case of urgency, 
but as an important element in the agreement between the govern¬ 
ment and the contractors, which should be recognised by the parties 
concerned. 11 

On July 24, the foregoing recommendation was em¬ 
bodied in a resolution, which was agreed to by the House 
of Commons, together with two other resolutions, pro¬ 
viding (1) for the early transmission to the House of any 
such contracts, accompanied by a Treasury minute, 
setting forth the grounds on which the same have been 
executed, and declaring (2) that, when any such con¬ 
tracts require to be confirmed by Act of Parliament, 
they should not be dealt with as private Bills, and that 
power to the government to enter into agreements by 
which obligations at the public charge shall be under¬ 
taken should not be given in any private Act/ Such 
minutes ‘ ought to be verified by some responsible min¬ 
ister acquainted with those grounds before presentation 
to the House of Commons/ w The accidental omission 
of a formal Treasury minute would prevent the House 
from proceeding to consider the contract, until the de¬ 
fect was supplied 1 / So far as Bills relating to govern¬ 
ment contracts are concerned, these resolutions would 
appear to have been superseded by a new standing 
order, adopted by the House on March 4, 1801, and 
which, without taking such measures out of the cate- 
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of private Bills, ensures that due attention shall be 
ected to them by requiring that the chairman of the 
Committee of Ways and Means shall make a special 
report to the House previously to the second reading 
of any private Bill by which it is intended to authorise, 
confirm, or alter, any contract, with any department of 
the government, whereby a public charge has been or 
may be created, and providing for the due consideration 
of such report by the House/ 

The recommendations of the Packet and Telegraphic 
Contract Committee of 1860, in their first report, were 
principally founded upon the proceedings of govern¬ 
ment in reference to the Galway contract; and as a brief 
narrative of this case will contribute to elucidate the 
subject of parliamentary control over transactions of this 
description, it is here subjoined. 
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Iii 1858, a private company, of which Mr, Lever was the Galway 
managing director, established a line of steamers for commercial pur- contract, 
poses, to ply between the ports of Galway, in Ireland, and New 
\ovk } in the United States, This scheme excited considerable 
interest, especially in Ireland, and several deputations waited upon 
the ministry, in the course of that year, urging the importance of 
its being encouraged by government. After much negotiation 
between the parties, it was at length agreed upon to allow this com¬ 
pany a subsidy of 78,000/, per annum for seven, years, on condition 
of its efficient performance of postal services between Ireland and 
America. The proposed contract was disapproved of by the pnst- 
iimter-general for several reasons. * But it was formally authorised 
by the Treasury for 1 important considerations of commercial and 
social advantage, in relation chiefly to Ireland. 1 There appeared to 
be a general impression abroad, that political advantages to the party 
then in power had been a chief inducement in the grant of these 
privileges. Moreover, the contract was open to serious objection on 
other grounds. Accordingly, when a change of ministry occurred in 
the following year, one of the first acts of the new administration 
xv as to procure the appointment of the Committee on Packet and 
Telegraphic Contracts. As we have already seen, the committee 
w cre unable to enter into any enquiry respecting the Galway Com- 
pany during that session ; but upon their reappointment, in lyGQ, 
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Galway the subject of tins contract immediately engaged their attention* 
contract. Meanwhile the contract had gone into operation, but as it contained 
a clause expressly declaring that the subsidy was only payable out 
of moneys to be voted by Parliament/there was still opportunity for 
its being set aside* if it were disapproved of by the House of Commons- 
After careful investigation into the facts oL the case, the com¬ 
mittee, on May 22, reported their opinion that this contract had 
been unwisely entered into ; that it had been given without 
sufficient regard to the interests of Canada* whose line of ocean 
steamers would have readily undertaken the new service on more 
favourable terms* and that it was altogether an impolitic and 
improvident arrangement. Nevertheless, as it was still open to the 
House, in its own discretion, to decline to vote the necessary funds 
to carry the contract into effect, the committee refrained from 
making any recommendation on the subject.® 

On June 20* the committee presented a second report, stating 
that they had been compelled to resume their enquiries into the 
matter of the Galway subsidy, in consequence of the receipt of in¬ 
formation pointing to the probability of a corrupt agreement having 
been made between certain parties, in order to procure the postal 
subsidy to the Galway line of steam-packets. They had accordingly 
instituted a searching enqufiiy into these transactions, but had been 
unable to convict the present contractors of any share therein. 
They therefore deemed it most advisable to inform the House of the 
whole particulars, and to leave the decision thereon entirely to the 
judgment of the House, without suggesting any opinion of their 
own. 3 No proceeding was taken by the House upon this report. 
But on July 16* 1861, a petition was presented from Mr. Irwin, 
one of the persons implicated by the committee in the fraudulent 
transactions therein referred to, complaining of the conduct of 
Mr. Lever ( a member of the House) as managing director of the 
Galway Company. Mr. Lever not being in his seat, the petition 
was withdrawn, but it was again brought up on July 10* when Mr, 
* Lever denied its allegations* and challenged enquiry* On this occasion 
the petition was ordered to be printed for the use of members only. On 
July 22, amotion was made that it be referred to a select committee, 
upon which Mr. Lever entered into a detailed refutation of the 
charges it contained against himself- The general sense of the 
House’ being against taking any further notice of the matter, the 

motion was then withdrawn. 11 ' 

Meanwhile the government had determined that the Galway con¬ 
tract should proceed, and inasmuch as the select committee had ab- 
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i&fc in the House of Lords a copy of the agreement w as afterwards 
added to the Bill, hy way of schedule ; but whilst under considera¬ 
tion in the Commons, it contained no information as to the condi¬ 
tions of the agreement, whereby members could judge of its propriety 
or sufficiency. k The Hoe had scarcely gone into operation before it 
was evident that it was a complete failure, and all attempts to 
remedy the disaster proved ineffectual- In taking notice of this 
result, the committee abstained from commenting upon the mode of 
constructing the telegraphic cable, and confined themselves to an 
investigation of the contract itself. As to the conditions under 
which such contracts should be entered into, the committee would 
not venture to make any suggestions. But they pointed out that it 
was obviously not in the form of a private Bill that agreements of 
tli is kind could be effectually brought under the notice and control 
of Parliament; and they were of opinion that no power to guarantee 
dividends or interests, on the part of government, should in any 
case be given by a private Act . 1 As the line continued inoperative, 
and as doubts were entertained whether the government was strictly 
bound to continue their annual payments to the shareholders under 
such circumstances, the government, actuated by a high sense of 
honour, and bearing in mind that, without doubt, the public had 
understood that the agreement was unconditional, the possibility, of 
entire failure, after completion, having been overlooked on all sides, 
introduced a Bill to declare * that the guarantee contained in the 
said agreement was not intended to be and is not conditional on the 


line of telegraph of the company being in working order , 3 The 
law officers of the crown had given their opinion that, under the 
circumstances of the case, the government were wholly exonerated 
from continuing to pay the money; nevertheless, as a question of 
good faith, ministers persevered in the Bill, and it became law.™ 
Until August 4, 1908, the government hold themselves liable for 
the sum of £36,054 per annum to meet this obligation. A moiety of 
the amount, however, is repaid out of the revenues of India . 11 

After the introduction of this Bill, the House proceeded to give 
effect to the recommendations of the committee, though not pre¬ 
cisely in the manner they had suggested, by the adoption of the 
standing order already noticed , 0 which prescribed the course of 
procedure in respect to private Bills which are intended to authorise, 
confirm, or alter, any contracts with government, so as to ensure 
that the attention of Parliament shall be formally directed thereto. 
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The foregoing cases afford ample illustration of the 
effectual control which is constitutionally exercised by 
the House of Commons over the grant of public money. 
But these examples have been confined to particular 
items of proposed expenditure, there still remains an 
undisputed right, on the part of the House of Commons, 
to withhold altogether the supplies asked for on the part 
of the crown. Before the introduction of parliamentary 
government, this formidable instrument of attack was 
often made use of to wrest from an arbitrary monarch 
the redress of grievances. But now there is no longer 
any need to resort to such an extreme measure, and this 
once dreaded weapon ‘ lies rusty in the armoury of 
constitutional warfare.’ 

Iii 1781, Air* Thomal Pitt proposed to delay the granting of the 
supplies for a few days, in order to extort from Lord North a pledge 
regfircl||g the war in America. It was then admitted that no such 
proposal had been made since the Revolution * and the House 
resolved to proceed with the Committee of Supply by a large 
majority, 1 * In the same session, Lord Rockingham moved, in the 
House of Lords, to postpone the third reading of a Land Tax Bill, 
until explanations had been given regarding the causes of Admiral 
Kempcnfeklt’s retreat, but did not press it to a division.* 

On February 22, 1864, Mr. Bernal Osborne moved to postpone 
the consideration of the navy estimates for three weeks, until the 
papers relating to the Schleswig-Holstein question had been laid oil 
the table, the production of which he was of opinion had been un¬ 
warrantably delayed. But the leaders of the Opposition were not 
prepared to justify this extreme proceeding, though agreeing that 
these papers ought to have been sooner produced, and the motion 
was negatived on division. 

‘The precedent of 178d r is the solitary instance in 
which the Commons have exercised their power ol de¬ 
laying the supplies. They were provoked to use it by 
the unconstitutional exercise of the influence of the 
crown ; but it failed them at their utmost need, and the 
experiment has not been repeated, T heir responsi¬ 
bility, indeed, has become too great for so perilous a 
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nod from recommending the cancelling thereof, notwithstanding Galway 
the adverse conclusions they had arrived at respecting it, the secre- contract, 
tary of the Treasury, in Committee of Supply, on August 9, 1860, 
proposed a vote of 60,000/. as a first instalment upon the same. In 
submitting this motion, he frankly acknowledged the weight of 
censure resting upon the contract, from the terms of the report of 
tlm select committee, but nevertheless he expressed his ! stroii" 
feeling that arrangements of this kind could not be set aside on mere 
grounds of general policy or impolicy,’ and declared that he did not 
believe the Mouse had ever refused to vote the estimate for a 
contract merely on such grounds. To do so in the present instance, 
when more than a year had elapsed since the contract had been 
made, would, he contended, be unfair to the company. He further 
showed that the fraudulent transactions, adverted to in the second 
report of the committee, had taken place between parties who were 
no longer connected with the company, and therefore it would be 
wrong to visit the consequences of their misdoing upon the existing 
directors and shareholders, who were entirely blameless in the 
matter. The bargain made with the company might have been 
a bad one for the public, but it would be still worse for the House, 
under any pretence, to sanction a breach of faith, and establish a pre¬ 
cedent of repudiating inconvenient obligations. This vote, notwith¬ 
standing considerable opposition, was finally passed, on division, by 
a largo majority. 

Xhoir contract being thus acknowledged and confirmed by Par¬ 
liament, the company endeavoured to fulfil their engagements. But 
they did not succeed in accomplishing that which they had under¬ 
taken, and after repeatedly receiving extensions of time, and other 
indulgences, they were at length informed by the postmaster- 
general that their contract was at an end. This decision naturally 
excited much dissatisfaction among the friends of the company, and 
on June 14, 1861, a committee was moved for, in the House of 
Commons, to enquire into the circumstances attending the termh 
nation of the contract. The ministry did not oppose this motion 
(although it was characterised by leading members on the other side 
of the House as an undue encroachment upon the functions of the 
executive government), and it was agreed to without a division* 0 ' 

The committee carefully investigated the ease and, on July 2^, 
made an elaborate report thereon* In it they expressed their opinion 
‘that the postmaster-general was justified in declining to continue 
a contract which, in ins judgment, at the time of .its determination 
the company could not carry out efficiently* 1 But, they added, they 
had reason to believe that ere long the company would be in posses¬ 
sion of an efficient fleet of steamships, and should it lie advisable to 
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re-establish postal communication between the west of Ireland and 
America, they thought the Galway Company were deserving of the 
favourable consideration of the government.* This appears to have 
been agreed to by the government, for, on August G, Lord Palmer¬ 
ston informed the House, that whenever there was a reasonable 
prospect of the company being able to fulfil their engagements, they 
would give a favourable consideration to their claims.® His lord- 
ship renewed these assurances on June 24, 18G2, f and again 
on February 9, 1SG3.® Whereupon, on March 20, 1863, Mr. 
Baxter moved a resolution, declaring that the House was not 
prepared to grant a sum of money to the Galway Packet 
Company. He grounded Ins motion upon the allegation that 
the renewal of the contract was wholly uncalled for, and could only 
have proceeded from corrupt political motives. Lord Palmerston 
repudiated tins accusation, and contended that there had been 
sufficient public reasons to justify the government in giving the 
company another trial. On division, the motion was negatived by a 
large majority, 11 On May 4, the government formally notified the 
company of their willingness to renew the contract. On July 21, on 
motion of Mr. Peel (the secretary of the Treasury), it was resolved, 
without debate, that the said contract be approved. 1 

Having disposed of the subject of postal contracts, the committee 
of I860 turned their attention to the remaining branch of enquiry, 
concerning telegraph lines, to which their third report is devoted. 
It briefly describes the various lines of Ocean telegraphs, on behalf 
of which the executive government had entered into pecuniary agree¬ 
ments. One of these was the Red Sea and India TclegrapH line, 
which was incorporated in 1859, and afterwards attained such an 
unenviable notoriety. The committee explained the circumstances 
under which the government had undertaken to assist this company. 
They arose put of the political importance attributed to the project, 
and its uncertainty as a commercial speculation. This induced the 
government to guarantee 4? H per cent, on the capital of 800,000/. 
for a period of fifty years. Unfortunately, whether intentionally or 
otherwise does not clearly appear, this guarantee was not made con¬ 
ditional on success, as in similar cases, but was absolute. It was 
stipulated, however, that an Act of Parliament should be obtained 
to confirm and carry out the agreement. This Act was brought in, 
proceeded upon, and passed as a private BilU As originally intro¬ 
duced, there was nothing in the Bill to show the nature and extent 
of the pecuniary obligations incurred by the government It is true 


4 Report on Royal Atlantic Steam 
Navigation Company, Com. Pap. 
1 m 7 v. 12 , p. 13 . * 

* JE ans. I>, v. 164. p. 1RQL 
f l| ^ 107, p. 1023. 


* lb. v. 169, p, 187, 
h lb. p. 169L 

* lb* v. 172, pp. GO. 1202; but sec 
lb* v. 173, p. 1456. 

J 22 & 23 Viet, c, 4. 
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UYitil the Queen and the House of Lords have assented 




to the grant of ways and means, the appropriation of 
the public money directed by the vote in supply of the 
House of Commons is inoperative. These general grants 
of ways and means, upon account, provided by suc¬ 
cessive Acts of Parliament during the session, in anti¬ 
cipation of the specific appropriations embodied in the 
Appropriation Act passed at the close of the session, may 
be viewed as the form in which Parliament considers it 
most convenient to convey their sanction to the ad 
interim issue of public money upon the appropriation ar in- 
directed by the Commons alone, relying upon their final 
confirmation being obtained at the close of the session/ 

-The final grant of ways and means to cover the whole 
of the supplies voted in the session is always reserved 
for the Appropriation Act; thus, although the House of 
Commons at an early period of the session might have 
voted the whole of the supplies of the year, they could 
still hold their constitutional check upon the minister 
by limiting the grant of ways and means to an amount 
sufficient only to last such time as they might think 
proper to give'him the means of carrying on the public 
service, and they are by such limited grants at all times 
enabled to prevent the minister from dissolving or pro¬ 
roguing Parliament.’ y 

When the first report of the Committee of Supply Commit* 
has been received by the House, and agreed to, a day ^ f alu1 
is appointed for the House to resolve itself into a com- McaDS - 
mittee ‘ to consider of ways and means for raising the 
supply granted.’ 

It is in the Committee of Ways and Means that the The 
budget, or financial statement of the chancellor of the litKl s et - 
exchequer, is usually made. In 1833, Mr. Hume moved 


1 See jmt, p. 823. the Chanc. of Excbeq. observations 

y Report on Public Moneys* Coni, in Hans* I), v* 13G S pn. 13 m * 

Lap. 1807, Seas. 2 , v, !). Memo, on 1.895. 

Financial Control, pp. 26, 27, Bm 
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an amendment to the motion for the Speaker to leave 
the chair to go into Committee of Supply, the object of 
which was to compel the chancellor of the exchequer to 
open the budget before the army and navy estimates 
were voted, but the amendment was negatived without 
a division. 2 But several instances are cited bj ifay 
wherein the budget was brought forward in Committee 
of Supply, or of Ways and Means, before the usual votes 
for the service of the year had been taken. 1 ' 

The introduction of the budget has been thus de¬ 
scribed :— 4 Before, or soon after the close of each 



financial year b [which ends on March 81], the chancellor 
of the exchequer submits to the House of Commons a 
mineral statement of the results of the financial measures 
of the preceding session, and gives a general view of the 
expected income and expenditure of the ensuing year ; 
he intimates at the same time whether the government 
intends to propose the repeal of any taxes, or the rais¬ 
ing of money by the imposition of taxes, or by loan, or 
otherwise. 


Some years ago it was customary to estimate the revenue of the 
coming year on an average of preceding years : after a time, to 
base it on the receipts of the previous year j but, in order to allow 
for increase of population and consumption, it has gradually become 
the practice to estimate the revenue at a higher amount than the 
actual yield of the past year.® 

This exposition of the state of the finances for the 
past and ensuing year gives the House of Commons all 
the necessary information to enable them to exercise an 
important check upon the minister, by limiting his 
means of raising money to the sums actually required 
for the public expenditure. If his statement shows a 


- Mir, of Pari. 1833, p. 964. 

' Way, Pari. Prac. ed, 1883, p. 

eo7, 

b Changes have been made from 
time to time, in the termination of 


the financial year* Sen Com. Pap* 
1868-9, v* 35, p. 813. 

c Ohane. of Excheq. (SirS. Nortb- 
cote)> Hans, D, v. 218, p. 641 (Mr, 
Gladstone), lh r p ( 999. 
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proceeding. The establishments and public credit of 
the country are dependent on their votes, and are not 
to be lightly thrown into disorder. Nor are they driven 
fo this expedient for coercing the executive, as they 
have other means, not less effectual, for directing the 
policy of the state.’ 3 


The resolutions of the Committee of Supply are re¬ 
ported to the House on a future day, they are then 
agreed to, disagreed to, or re-committed, as the case may 
require. If, on consideration of the report, it be thought 
necessary to increase the sum granted by the Committee 
of Supply, the resolutions proposed to be increased must 
be re-committed. The House may indeed lessen the 
sum proposed to be granted without re-committal, but 
to increase the amount would be to impose a charge 
not previously sanctioned by the committee. 

‘ lint these resolutions, although they record the 
sanction of the House of Commons to the expenditure 
submitted to them,and authorise a grant to the crown for 
the objects specified therein, do not enable the govern¬ 
ment to draw from the Consolidated Fund the money so 
appropriated. A further authority is required, in the 
shape of a resolution in Committee of Ways and Means, 
which must be embodied in a Bill, and be passed through 
l>oth Houses of Parliament, before practical effect can be 
given to the votes in supply, by authorising the Treasury 
t° take out of the Consolidated Fund, or, if that fund be 
insufficient, to raise by exchequer bills * on the security 
°f the fund, the money required to defray the ex pend i- 
ture sanctioned by such votes. The votes in Committee 
of Supply authorise the expenditure ; the votes in Com¬ 
mittee of Ways and Means provide the funds to meet 
that expenditure. 


5 May, Const, Hist* v. 1, pp. 470- liana- I). v, 161, p* 1309; y. 105 
472. And see Hearn* Govt, of Eng* p. 181; v. 180, p. 285; Report on 
Pp. 357-SGG. Public Moneys* Com. Pap" lS57 

1 For the origin, history, and prao- 2nd Seas. v. pp* 532-538. Soo 
hce, in regard to exchequer bills, see also poH f v. 2. 
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‘ The manner in which this provision is made is as 
follows : As soon after the commencement of the session 
as possible, when votes on account of the great services 
have been reported, a resolution is proposed m Com¬ 
mittee of Ways and Means for a general grant out ol 
the Consolidated Fund towards making good the supply 
granted to her Majesty. 

o 


‘ It is the salliary, judicious, and almost invariable rule of the 
House not to enter upon questions of Ways and Means until the 
House has passed its judgment upon those items of the expenditure 
of the year which are at once the greatest and most variable—viz. 
the naval and military estimates j ’ and the chancellor of the ex¬ 
chequer ordinarily refrains from making his financial statement 
until these estimates have been passed. 11 


e r p]iis grant never exceeds the amount of the votes 
actually passed in Committee of Supply ; upon this 
resolution a Bill is founded, which passes through its 
various stages, and finally receives the royal assent, at 
a very early period of the session ; and then, but not 
before, the Treasury are empowered to direct an issue 
of the Consolidated Fund to meet the payments autho¬ 
rised by the vote in supply of the House of Commons.' 


It is one of the especial duties of the Speaker of the House of 
Commons to see that no Ways aiul Means Bill covers a larger 
amount than has been already voted in Committee of Supp j, aiu 
agreed to by the House. After the votes in supply have been 
weed to, the Speaker officially transmits a copy of them to the 
comptroller of the exchequer, to acquaint him for what purposes 
and in what amounts, the Commons have sanctioned the outlay of 

public money. w 

* The constitutional effect of this proceeding is that, 


« Hans. D. v. 164, p. 866. Con¬ 
cerning exceptions to (bis practice, 
set* post) p, 788, l 1 dr instances of 
unusual delay in pasang estimates, 
see Ilnur, D.v. 207, pp- 1888, 180^. 

v May, Pari, W&c. ed. 1883, p. 
683 ; iW U v. 136, pp- 1810, 1893. 
Second Rep. Oonv . of Pub. Accounts, 


Com. Pap. 18Gb, v. 7, p- 479. See 
Exchequer Act, 4 ill. JA . c. lo, 

5 1 j . And for examples of Ses¬ 
sional Ways and Means Acts, see 
13 Viet. c. 8 , § 7; 21 Viet. c. G, 

6 c. , n 

* Com. l’ap. 1857. 2 nd Sesa. v. 9, 

p. 521. 
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-rger surplus revenue than the House of Commons 
considers it prudent to leave as a margin to the govern¬ 
ment, pressure is immediately brought to bear upon it 
to procure a reduction of taxation; d if, on the other 
hand, the minister shows that the revenue will be 
insufficient to meet the expenditure, it rests exclusively 
with the House of Commons to grant or to refuse the 
demands which may be submitted to them! for meeting 
that deficiency. The intention of this budget statement 
is not only to lay before the House of Commons the 
scheme ol taxation for the ensuing year, but to satisfy 
them that the public income to be raised in the year 
will be sufficient, and no more than sufficient!, to meet 
the expenditure which the government proposes to 
incur within the year.’ e 

In 1876, the chancellor of the exchequer included 
for tlie first time in his budget a statement of the 
operations oi the Public Works Loan Commissioners, 


under the amending Act of 38 & 39 Viet. c. 89 ; for 
the purpose of bringing all loan transactions under the 
notice and control of Parliament; and of obtaining 
authority to raise funds to provide for local loans 
during the ensuing year.* 


After the chancellor of the exchequer has concluded 
his financial statement, it is customary for members to 
vise and put questions to the finance minister with 
respect to any point which may require further ex¬ 
planation, This is a convenient practice, and is much 
to be preferred to that of raising, at once, a general 
debate upon the budget, as it enables the whole minis¬ 
terial scheme to be laid before the country in a com¬ 
plete and intelligible shape g 



Questions 
upon the 
Budget, 


i Remarkable instances of yield 
°f reveuue in excess of estimate, 
Ham D. v, 21Q 3 p* 615; v. 2 IS, p. 
640. 

e Rep. on Public Moneys, Com. 
Pap. 1857, Sess. 2, v. 0; Memo, oil 
Financial Control, by Sir G* 0, 


Lewis fUbanc. of Exchetp), Jh. p, 
5] 0. For the derivation of the word 
* Budget/ see Statistical Jour v 
p. 825, ’ 1 

f Hans. IF v. 228, p. ILl], 
s Gladstone (Cham*, of Exckeq.) 
Hans, D, v. 186, pp, 165, 411, 
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As a general rule, all propositions directly dealing 
with the revenue derivable from customs, excise, or 
assessed taxes, whether by way of increase or diminu¬ 
tion, ought to be treated in connection with the financial 
measures of the year, and should form part of the 
budget of the chancellor of the exchequer; so as to 
admit of the House exercising its constitutional control 
over all such measures at one and the same time, view¬ 
ing them as parts of one comprehensive plan. 11 But 
cases will sometimes arise wherein a departure from 
this rule is expedient: as, for instance, when there 
are reasons that make it desirable that a proposed duty 
should take effect from an earlier period of the year 
than that at which the financial statement is made ;* 
or, where the object to be attained lias no special 
reference to the revenue, but is for the regulation of 
traded 

It is a recognised parliamentary rule, that no im¬ 
portant measure can be advantageously considered by 
the House immediately after the statement of its prin¬ 
ciples by the minister of the crown. Thus the chancellor 
of the exchequer submits the financial statement, but 
never asks the assent of the House thereto until a future 
day ; or if, for financial reasons, the affirmation is asked 
of any particular proposition, it is always considered a 
mere formal affirmation, and the merits of the question 
remain open to further consideration. 11 But the budget 
submitted on April 4, 1867, was an exception to the 
general rule. Being simple, concise, and generally 
acceptable, the resolutions of ways and means were 
moved, debated, agreed upon, and ordered to be re¬ 
ported to the House at the same sitting. 1 


** liana, 1 ). v. 1 85, p. 400. k Mr. Gladstone, Flans. D. v. 135, 

1 Duly on Dogs Bill, 76, v, 185, p. 480. lb. v. 18(i, p. 1130. lb. v. 
P- 474. ■ 105, p. 433 j v. 205, p. 1631. 

1 Sugar Duties. 76. pp. 348, 366. ' 76. v. 180, pp. 1110-1159. 

May, Bari. Prut. ed. 1883, p. 003, 
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All taxes are not necessarily proposed in the Com- Taxes ^ 
mittee of Ways and Means. Though the distinction is commit- 
not always observed, it is the usual practice to confine Wayg and 
the deliberations of this committee to such taxes as are 
more distinctly applicable to the immediate exigencies 
of the public income; and to consider, in other com¬ 
mittees of the whole House, all fiscal regulations, and 
alterations of permanent duties, not having directly lor 
their object the increase of revenue.’’ 1 Accordingly, it 
is irregular to move, in Committee of Ways and Means, 
a general motion concerning taxation—as, ‘ that it is 
expedient to equalise the duties levied on the descent 
of real and personal property ; 1 or, an amendment de¬ 
precating an addition to the iunded debt though it. is 
quite competent for a private member to propose a 
scheme of taxation, to raise the supplies required lor 
the service of the year, by way of amendment to the 
government proposition “ 

It is the invariable course, in Committee of Wayi 
and Means, to submit to the House resolutions which 
alter or impose taxation before those which are intended 
simply to repeal taxation ° Upon the moving of the 
first resolution, though it may refer to but one specific 
proposal, members may discuss the whole financial 

statement. 1 ’ . 

Duties are either annually voted, upon the recom- and per- 
mendation of the chancellor of the exchequer, in his 
budget, or they are imposed fora term, of year* or 
made permanent, by special Acts of Parliament ^ c 
casi on ally certain duties heretofore vote annua y 
made permanent; r but while it is in the sae ion 

p Mr. Gladstone, Hans. D. v. 224, 

p. 8$t* : 

1 Nortlicote, Financial Policy: 

t Hans. D. v. 162, p. 1981; v. 174, 
pp. 1986, 202!. Smith’s Pari. Rem. 

1864, p- 77. Hearn, Govt, of En^. 
p. 357. 


m May, Pari. Prnc. od. 1883, p. 
093. 

“ Mir. of Pari. 1840, p. 3CM2 ; and 
lb. 1841, Sess. 2, p. 406. As to ihe 
right of members to propose schemes 
of taxation by way of substitute to 
the government plan, see ante^ p* 711* 

° Hans, 1>. v. 162, p. 1330, 






:92 


THE ROYAL PREROGATIVE, 



Time to be 
allowed to 

consider 
all finan¬ 
cial ques¬ 
tions. 


government to propose to Parliament a greater or less 
amount of permanent taxation, from time to time, it is 
not desirable 1 to vary the constitutional practice of 
always maintaining some large amount, of taxation to 
be annually voted by the House.’ s It is right that the 
great bulk of the revenue arising from taxation should 
be levied under permanent Acts, in order to maintain 
the public credit on a firm footing, and for the security 
of the commercial interests of the country, which 
would suffer if existing imposts were liable to frequent 
changed 

It is an important privilege of the House of Com¬ 
mons that sufficient time should be allowed for de¬ 
liberation upon any proposition submitted by govern¬ 
ment relative to taxation or public expenditure." No 
resolutions of the Committee of Ways and Means should 
be reported to the House on the same day on which 
they were agreed upon in committee ; except upon 
‘ urgent occasion.’ v When reported, they may be 
agreed to, negatived, or re-committed . w It is customary 
to report such resolutions, and move the concurrence 
of tire House thereto, upon the day following that upon 
which they have been agreed to in committee, in order 
to avoid loss to the revenue by further delay . 3 Bills 
are then ordered to be brought in to give effect to the 
same, and every exertion is made by the government 
to pass such bills with as little delay as possible ; con¬ 
sistently with a due regard to the rules of L’arliament 
regulating the procedure in matters of taxation. 1 ' 

C Pending the ultimate decision of Parliament upon 


' liana. ]). v. 00, p. 1343. Smith, Pari, Kememb. I860, p. 123. 

1 lb. v. 128, p. 061. Lord w 3 Hats. Prec, 180. 

Derby, 76. v. 103, p. 724, Sir S. * Hans. D. v, 133, p. 40. 

JSoitlicote, lb. v. 100, p. 1361. But * Sw case of Income Tax and In- 

stHj Mi% JDisrfteli'fi observations on liftTbitcdlloiifis Unties33iJI, withdTfVwn 
this point, U. 159 p. |480. for certain irrcgparitics of procedure. 

u lb. v. 137, pp, 1639,1648. Huns. D. v. 206, p. 631. 

’ Ik v. 158, pp. 1161, 1208. 
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iy Bill, fur the imposition or alteration of taxes, it is 
customary for the executive government, upon their 
own responsibility, to give immediate effect to resolu¬ 
tions altering existing rates of duty, or imposing new 
duties, as soon as they have been reported from com- 
ipittee, and agreed to by the House ; 2 unless, of course, 
the resolutions had been agreed to proforma , and with 
a view that substantially the judgment of the House 
should only be taken at a future stage. 0 But this does 
not prevent the substance of such resolutions from being 
again discussed, at future parliamentary stages, with a 
view to their amendment or rejection. 1 * But no new tax 
imposed, or temporary tax continued, for the service 
of the year, can be increased, except in Committee of 
Ways and Means. A proposal to diminish a permanent 
tax, however, or a tax already existing, whether origin¬ 
ally submitted in Committee of Ways and Means or in 
another preliminary committee, may be modified in the 
committee on the Bill, provided only the existing tax is 


New rates 
of duty 
imme¬ 
diately 
enforced. 


not increased. 0 

Meanwhile, the new taxes are authorised to be col¬ 
lected by government, from the day named in the reso- 
tion, or from the date of passing the same, because it is 
not doubted that the Bill which imposes them, as from 
the date of the resolution whereon it is founded, will 
become law, by the concurrence of the two other 
branches of the legislature. 11 such concurrence be 
withheld, the resolution becomes inoperative, and the 
duties levied by anticipation must be repaid to the 
parties from whom they had been collected. 

When there is any material reduction of an excise 
duty, it is customary to allow a drawback to the manu- 


I Hans. D. v. 170, p. 63G. 

* lb. v. 195, pp. 479, 03 L 

II Hans. 1). v. 117, p. 1416; lb. v. 


083-687. 

11 iSee the Alt.-Gen observations, 
liana. It v. 99, p. 1316. Also lb. 
166, p. 1274; v. 160, p. 1827. 






facturers and wholesale dealers in respect of their 
stocks; but upon the reduction of a duty of Customs, 
no such drawback is allowed. 0 


New rates It is the invariable practice, when the duty on any 
: particular article is raised, to levy the new rate of duty 
levied, on stocks in bond, and cargoes afloat, when they are 
entered for consumption. This sometimes operates preju¬ 
dicially to the interests of merchants who have imported 
largely of the article in question, with the expectation 
that the duty will remain unchanged. But the hard¬ 
ship is unavoidable, as it would not be consistent with 
usage, or with the policy of government, to announce 
beforehand their intentions in such a matter. 1 

The United States Tariff Act of 1861, which was passed on 
March 2, and imposed new duties from April 1 of that year, con¬ 
tained a clause {§ 33), exempting ‘ merchandise in deposit in ware¬ 
house or public store on April 1,’ and merchandise ‘actually on 
shipboard, and bound to the United States, within fifteen days after 
the passing of the Act,’ from the additional duties, e 

Duties Whenever the duty on spirits is increased by resolu- 

epirits, tion of the House, it is customary to charge the increased 
rate of duty upon all spirits in the hands of distillers, 
whether they hold it in bond or duty paid ; but not to 
charge the additional rate on spirits which have passed 
into the hands of wholesale dealers, even though they 
may have taken large and unusual quantities out of bond 
in anticipation of the increased duty. In 185*5 the 
government desired to subject the article in the hands 
of dealers to the increased rate of duty ; but precedents 
were against it, and they abandoned the attempt.' 1 

On the other hand, if the duty on any foreign com- 


e Hana. D. v. 201, pp. 1770, 1786, Act of 1862, c. 163, § 21, goods 

1797, 1 in hoiided warehouses, &c. Avere 

f 6 banc, of the Excheq. linns* D. exempted from additional duty, hut 
v. 99, p. 1315, not goods on shipboard. So also 

F Bee also similar (though not the Tariff Act of 1804, c. 171, 

idemieal) provijioas in the United § 19. 

Status Statutes for August ISO!) Huns. X). v. 13T, p. lb . v. 

c, *15, § 5. By the u: S. Tariff 140, p. 1853. 
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.aodity be reduced, It is customary for the reduction of Duties on 
duty to come into operation the day after the adoption com mo¬ 
ot’ the resolution by the House ; and it is entirely con- Cities, 
trary to the usage of Parliament to allow any drawback 
upon stocks of the article in the hands of dealers, whole¬ 
sale or retail; or to allow time for the disposal of their 
stock before the new duty should be enforced. 1 But a 
distinction has been drawn between manufacturers and 
dealers ; and in 1870, upon the reduction of the sugar 
duties, ministers agreed to allow a drawback of duty 
on sugar remaining in any bonded warehouse, or under 
process of manufacture on the premises of refiners, and 
on stocks of manufactured sugar ’ in quantity not less 
than "100 cwt., and in packages unbroken in the hands 
of refiners/ when the reduction of duty took place/ 

On May 4, 1865, the case of the retail tea dealers,—who are Case of 
obliged to keep large stocks on hand of duty-paid tea, and who 
would be great sufferers by the sudden reduction of duty thereon, 
and the consequent influx of fresh stocks of tea at the reduced rate 
of duty,—was brought before the House. The chancellor of the 
exchequer declared that, ‘ as a general principle, the time at which a 
reduction of duty shall come into operation is regulated by large 
considerations of public policy, and not by the convenience of retail 
dealers;’ and that he knew of £ no case, during the last twenty 
years, in which, in regard to any article not about to undergo a 
process of manufacture, but simply to be distributed to the cus¬ 
tomers, time had been given to get rid of the stocks of the retailers. 
Nevertheless as in the present instance there had been an expecta¬ 
tion to the contrary, specially founded upon a declaration of the 
government in 1863 in respect to the tea duty, he would consent 
to postpone the reduction from May 6 to Juno 1, with an entry on 
the Journals that the delay had been granted ‘on special grornU . 

The resolution was amended accordingly- 1 ' 


The financial operations of government are not con¬ 
fined to propositions concerning supply and taxation, 
but necessitate various proceedings in the money market 


1 Hans. I). ((flume, of the Escheq.) 
v. 178, p. ! 241; v. 195, V- i v - -°T 
pp. 1680, 1720; v. 301, p. 1787. 


J lb. v. 201, pp. 1400,1789. 
* lb. v. 178, pp. 1471-1500. 
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foi’ raising the supplies voted by Parliament, as well as 
for the regulation and management of the public debt. 
ah finan- But the spirit of the constitution requires that all im- 
tions to be portant operations which a finance minister may under- 
take for the public service should come under the review 
meat. of Parliament before they are carried into effect. Until 
the year 1861 the government had the power, through 
the medium of the commissioners for the Reduction of 
the National Debt, of funding and re-funding exchequer 
bills ol every description (including supply exchequer 
bills, deficiency bills, and ways and means bills), with¬ 
out the cognisance of Parliament; thus converting an 
instrument which had been issued, under the sanction 
of Parliament, for a temporary purpose, in anticipation 
of the produce of the ordinary public revenue for the 
year, into a part of the funded debt of the country. In 
1861, however, a measure was passed, at the instigation 
of the government, and in conformity with the recom¬ 
mendations of the Public Moneys Committee of 1857, to 
do away with this objectionable practice by amending 
the law in regard to exchequer bills. 1 This Act, to¬ 
gether with an amending statute, passed in the follow- 
ing year, 1 ' 1 has deprived the government of the power 
of making any addition to the funded debt without the 
authority of Parliament; and it virtually requires the 
chancellor of the exchequer to submit to the judgment 
of Parliament all his financial transactions which may 
effect any change in the condition of the funded or 
unfunded public debt. 11 

The government have no right to fetter the judg¬ 
ment of the House of Commons in any matter involving 
a pecuniary liability upon the Exchequer. 0 But when- 
financiai* ever a loan, or financial contract, which has been 

contracts. _ _ , 

: 24 Viot. o. 6. And sea Mr. Glad- v. 105, p. 131. 
stone's speech on introducing the Bill, " Mr. Gladstone, in Hans. T). v. 
in Flans. I*. Hit, p , 130 O. 170, p. 104 ; lb. v. 188, p. 751. 

m 25 Viet. c. 0. And see Hans. 1). 0 lb. v. 160, p. 761. 
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ered into by government upon its own responsi¬ 
bility, is submitted for the approval of Parliament, the 
sense of the House in regard to the same should be 
expressed with as little delay as possible. p 

It is the practice to give immediate effect to reso- stock-, 
lutions of the House of Commons vvith regard to the 
commutation and redemption of public stocks ; and the 
Speaker notifies parties concerned as soon as the reso¬ 
lutions have been agreed to/ 

In the exercise of their constitutional functions, the 
House of Commons not infrequently dissent from the 
financial propositions of ministers. Thus, in 1711, a 
duty on leather was proposed, and rejected on a di¬ 
vision by a majority of the House. But ministers did 
not give up their point. They also brought forward a 
motion for the same amount of duty upon ‘ skins and tan¬ 
ked hides ’—that is, leather under another name— which 
’was agreed to by the House/ In 1767, on a proposal Budgets 
to continue the land tax of four shillings in the pound aSed” 
for one year, an amendment, to reduce the tax to three 
shillings, was carried. This was the first occasion, since 
the Revolution, on which a minister had been defeated 
on any financial measure/ Throughout the French war 
the Commons, with singular unanimity, agreed to every 
grant of money, and to nearly every new tax and loan, 
proposed by successive administrations/ But in 1706, 

Mr. Pitt proposed a succession duty upon real property, 
which being agreed to only by the casting vote of the 
Speaker, 1 ie was rel nctantly obliged to abandon/ Again, 
in 1805, Mr. Pitt’s budget was amended by the rejecting 
of the duty upon husbandry horses, against which the 
landed gentry combined.' But in ISih, after the close 
of the war with France, when the government were 


f Hans. D. v. 132, p. 1400. 
11 lb, t. 126, p. 321. 

¥ Pari* Hist* v, p. 099. 

* lb, y, 16, p 4 362* 


1 May, Const, Hist v. 1, p, 47 
u Stanhope's Pitt, v, 2, p. 369* 
v lb. v. 4 ,tu 267* 
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desirous of continuing the property tax for a longer 
term, in order to get rid of a portion of the burdens 
occasioned by that protracted struggle, the feeling of 
the House was so strongly opposed to the continuance 
of war taxes after peace had been obtained, that the 
chancellor of the exchequer was defeated, on the 18th 
March, in Committee of Ways and Means, upon his 
motion for the renewal of the property tax. After 
this, he voluntarily abandoned the war duties upon 
malt, amounting to about 2,700,000/. Altogether it 
has been computed that the government lost, on this 
occasion, about twelve millions of anticipated revenue.' 7 

It is somewhat remarkable that the great ministerial 
defeat, recorded in the preceding paragraph, was so 
quietly accepted by the government, and did not lead 
to a ministerial crisis. Hut the true doctrine on this 
point is that which was expressed by Lord John Russell, 
in 1851, after the government had sustained a defeat on 
some financial proposition. He remarked that ‘ ques¬ 
tions of taxation and burdens are questions upon which 
the House of Commons, representing the country, have 
peculiar claims to have their opinions listened to, and 
upon which the executive government may very fairly, 
without any loss of its dignity,—provided they main¬ 
tain a sufficient revenue for the credit of the country 
and for its establishments,—reconsider any particular 
measures of finance they have proposed.’ 1 lo the 
same effect, Mr. T. Baring, the under secretary for war 
in Lord Palmerston’s administration, said, in 1861, after 
the rejection by the House of Lords of the Bill for the 
repe$! of the Paper Duties, — which formed part of the 
financial measures of government for that year,— 4 1 am 
happy that we live at a time when experience has shown 

- Tlan" T) ( 18161 , v. 33, p, 461. * Hans, D. v. 116, p. 631. Sir R. 

KmJ^i ibb oSk v. 8, p. 63. Peel l,«d expressed » 

Yaitfrc, Life of Ld. Liverpool, v. ~> in 1841. See ante, p. - • 

pj>. 270, &c. 
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i a budget may be modified or rejected without any 
change in tire position of the ministry. I am glad that 
\ve have seen budgets withdrawn, and fresh ones intro- 
i ucech We have seen taxes remitted, or taxes, the 
] emission of which, when proposed, has been refused, 
wit. lout any effect upon the cabinet. In fact, a change 
0 t " e budget does not involve a change of ministry, 
anc I rejoice that it is so, because I think it would be 
most unpardonable obstinacy on the part of public men 
o adhere to the terms of a budget which was opposed 
U) the wishes and feelings of Parliament. It would be 
mi or tun ate for the free exercise of the judgment of 
1IS oase > if the rejection of any portion of a budget 
m eie to be construed into a vote of want of confidence .’ y 

n P l0 °f of the extent to which the financial mea- 
sines of government have been subjected, from time to 
nme, to modification at the hands of Parliament—and 
.? l )011 j^ 01 *f under what circumstances the rejection of 
icn mancial policy has been regarded by an adminis- 
lation as a token of their having forfeited the com 
k cnee of the House of Commons—the following par- 
rcu ais aie given of the various budgets which have 
been amended or rejected by the House, from the epoch 
of the Keform of Parliament in 1832. 


Prece¬ 
dents of 
budgets 
amended 
or rejected 
by the 
House of 
Commons. 


_ ^f/' US n submitted to a reformed House of Commons was Prece- 

pened by the chancellor of the exchequer on April 19, 1833, Its dents. 
< ^tails gave rise to no discussion at the time ; but shortly after- 
hh s se’Netal motions, on behalf of the agricultural interests, were 
10 i Hfluced and debated. One of them was, at the first, successful 
■ Llns a motion proposed on April 2b, by Sir W, Ingilby, to 
deduce the malt tax from 20,9. Sd. to 10*\ per quarter. Notwith- 
standing the opposition of ministers, the motion was carried by a 
majority of ten. 2 On the next sitting day the chancellor of the 
^chequer informed the House that this vote had considerably 
^nbannssed the government, the more so as its success might 
probably lead the House to agree to another motion, about to be 
Submitted, for the repeal of the assessed taxes ; and that it would 


Y ilnm, IX y. 102, p, 901. And see 205, p, 1058: v 215, p, 1351, 
lr ’ Israeli & observations, 11k v, * Mir. of Pari. 1833, p. I486. 






1833 , 


1841. 


mo 


THE ROYAL PREROGATIVE. 


§L 


occasion a loss of revenue amounting to 2,500,000/. Accordu 
the government determined to afford the House an opportunity 
of reconsidering their vote, by moving (in amendment to the 
motion to repeal the house and window taxes), on April o0 3 to 
resolve 'That a great deficiency of revenue would be occasioned by 
the reduction of the malt tax to 10s. per quarter, and by the repeal 
of the taxes on houses and windows, which could only be supplied 
by the substitution of a general tax upon property ; and that, as the 
effect of that course would he to change the whole financial system 
of the country, it would at present be inexpedient to adopt it/ a At 
the time appointed this motion was proposed and agreed to; an 
amendment to omit therefrom so much as related to the malt tax 
being negatived by 285 to 131. Whereupon Sir W. Ingilbv moved 
that the previous resolution be read, and that leave be given to 
bring in a bill pursuant to the same. But on a division of 76 to 
238, leave was refused. 13 On May 21 a motion for the repeal of the 
taxes upon houses and windows was negatived by a large majority. 

None of the budgets presented to the House of Commons from 
1833 to 1S41 underwent any material alteration at the hands of the 
House of Commons. But on April 30,1841, Mr. F. T. Baring, chan¬ 
cellor of the exchequer in Lord Melbourne's administration, sub¬ 
mitted his budget to the House. One of its most prominent features 
was a proposal to reduce the duty on foreign (or slave-grown) sugar 
from 63,9, to 305. per cwt, Tim government at the same time 
announced their intention to propose an alteration in the corn laws 
by a reduction of the amount of protection then afforded to 
the agriculturists of Great Britain. On May 7, Yiscount Sandon, 
on going into Committee of Ways and Means, moved to resolve that 
the House was not prepared to consent to the proposed reduction of 
the duty on slave-grown sugar * in view of the immense sacrifices 
heretofore made for the abolition of slavery and the slave-trade, and 
in prospect of a supply of free-labour sugar from the British colonies. 
After a protracted debate from May 7 to May 18, Lord Sandoffs 
resolution was carried; The government, instead of regarding this 
defeat as decisive of their fate 3 gave notice of their intention to move 
for the adoption of the usual annual sugar duties. Sir Robert Peel, 
not wishing to offer any factious opposition to the government, 
or to stop the supplies, supported this motion ; but, in order to elicit 
the opinions of the House in regard to the ministry upon a direct 
iesue he proposed a vote of want of confidence, which, being agreed 
to on June 4, led to the dissolution of Parliament, A majority 


* Mir. of Pari. 1833, p. 1502. ing, when it was ci ted &s a precedent 
t! Jh. p r 1648, See the observa- nn a similar occasion. Hans. 1>. v. 
lions of Mr. Disraeli on this proceed- 75, p. 102$. 
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adverse to the ministry were returned to the new House of Com- Precc- 
luons ; they were again defeated upon an amendment to the address, dents* 
when they retired from office, and were replaced by the admini^tra- 
tion of Sir Robert Peel as first lord of the Treasury, the Right 
Horn Henry Gouthurn being chancellor of the exchequer. 

Sir It. Peel continued in office for five years, hut he was so uni¬ 
formly successful in his financial policy that the progress of his 
financial measures through Parliament seldom gave rise to any 
formidable opposition. Rut an exception must be made to the 
budget of 1844, which excited great hostility, and was nearly the 
occasion of the overthrow of the government* 

J he annual financial statement for the year 1844 was made by 1814 
^ l * Cnrnlbum ° n April 29. He adverted therein to the question of 
the sugar duties ; but it was not until June 3 that the proposed 
alteration in these duties was formally submitted to the House. On 
the eve of the expiration of a treaty with the slave-holding state of 
Brazil, which, while it lasted, bound Great Britain to admit fera- 
^ilian sugar on as favourable terms as that of the free countries of 
* aui or Manilla, the government proposed a 24 & duty on British, 
anc j a duty on foreign free-grown sugar. These rates did not 
satisfy the West India interest, who (after an amendment had been 
proposed, and negatived, for the admission of slave-grown sugar on 
the same footing with free) contended for a proportionate reduction 
of duty on sugars from the British colonies, so as to leave tire pre¬ 
sent relative rates unchanged* Accordingly, on June 14, in com¬ 
mittee on the Sugar Duties Bill, an amendment was proposed by 
Mr. Miles, to reduce the relative rates above mentioned from 24.v. 
and 345. respectively, to 20, s. and 30s, ; and further to impose 
a discriminating duty in regard to certain descriptions of foreign 
free- grown sugar of 14s. This amendment was carried against the 
government by a majority of 20. The vote was taken on the 
question, c That the words proposed to be left out [i.e, the govern- 
burnt scheme] stand part of the clause/ which was negatived. The 
committee then reported progress. On the next sitting-day the 
committee again sat, and Sir It. Peel announced the intentions 
of government. Ho stated that ministers felt it necessary, on 
grounds of commercial and financial policy, to adhere to their 
original proposition, and that he must ask the committee to reconsider 
their vote. He therefore moved,- as an amendment to the motion 
that the words proposed by Mr* Miles, in lieu of those struck out of 
the clause by tire vote of June 14, be inserted,—that the rates of 
duty originally proposed by government bo substituted. In the 
course of the debate which ensued, Sir R. Peel having intimated 
that, if defeated upon this occasion, ministers would consider that 
they had lost the confidence of the House, the government amend- 
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ment was agreed to. c Objections were taken to this proceeding on 

the point of form, but they were overruled.’ 1 

On February IB, 1S4S, Lord John Russell being the first lord 
of the Treasury, and Sir Charles Wood chancellor of the exchequer, 
the budget was brought forward by Lord John Russell. His scheme 
was received with great disfavour by the House of Commons, and 
by the public at large, especially the proposed renewal and increase 
of the income tax. Though an adverse motion on this subject, by 
Mr. Hume, was negatived, the feeling in the House agamst the 
increase of this tax was too strong to be disregarded. Accordingly, 
on February 28, the chancellor of the exchequer made a new 
financial statement, in which lie announced that the government, in 
deference to the wishes of the House and the country, would not 
press for an increase of the income tax. Later in the session, on 
June JO, Sir Charles Wood made another statement, consequent 
upon the great loss of anticipated revenue by the withdrawal of the 
proposed additional income tax, without the adoption of other 
measures for making up the deficiency. Finally, on August 25, lie 
produced what was called his 1 fourth budget, 1 in which he reviewed 
at length the financial prospects of the year. 6 

The budget of 1850 was brought forward by Sir Charles Wood 
on March 14. It included a proposal for the revision of the stamp 
duties, which, although intended to reduce this tax as a whole, 
would have the effect of increasing it in certain eases. In conse¬ 
quence of the opposition which this part of his financial scheme 
encountered, the chancellor of the exchequer was induced to agree 
to a material reduction of his proposed rates ; but this concession 
failed to satisfy his opponents, who earned an amendment for a 
further reduction of the duty. After this defeat, the government 
took no more steps in the matter for about a month, when Sir 
Charles Wood stated that they were prepared to proceed with the 
Hill with a small advance on the proposed rate, as amended. This 
arrangement was accepted by the Housed Besides their defeat on 
this question, the government were defeated in respect to wo 
other questions of taxation, by the introduction of Bills for the re- 
wn l 0 f the duty on attorneys’ and proctors’ certificates, and m rela- 
S2 to the duty on bonded spirits in Ireland. The first-mentioned 
Bifi was carried through to a third reading notwithstanding the 
opposition of the government, but was finally thrown out at this 


* Hans. B. v. 75, pp. 907, 080, 
1011,1082,1162. Com. Jour. June 
14,17, and 20, 1644. Sec Martin's 
Prince CouiOrt, v. J, p» 226* 

11 ITans. 1). v. 75, p. 10.10. 

* Northcote, Financial Policy, pp. 
100 - 110 , 


f The total loss of revenue by 
the remissions of this Bill amounted 
to about balf-a-million per annum, 
being 200,0007 more than had been 
contemplated by government when 
they introduced theineaeure. Annum 
Register, 1850, pp. 119-1 -3. 
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Tlio other Bill did not proceed beyond a first reading, owing to Proce- 
tbe lateness of the session. Both these measures were again brought dents, 
forward in the following session, bat, through the exertions of the 
government, were finally rejected,^ 

Is ext year, the budget was introduced on February 17. It met 
with an unfavourable reception from the public. February 21 
was fixed upon for its discussion in committee, but, before that day 
aimed, the government sustained a defeat on Mr. Locke King’s 
County Franchise Bill, and resigned office. Their retirement was 
however attributed, at least in part, to the unpopularity of their 
financial policy. Owing to the inability of the Conservative party 
to foim an administration, the late ministers resumed their places, 

11 A P r ^ 1> Sir Charles Wood again brought forward his budget in 
nearly the same shape as before. But, on May 2, Mr, Hume suc¬ 
ceeded in carrying an amendment, to limit the duration of the 
income tax to one year, instead of three years as proposed in the 
Jiiuget. He afterwards obtained the appointment of a select com¬ 
mittee to enquire into the mode of assessing and collecting this 
impost. Twice during this session the ministry sustained defeats 
upon a motion of Lord Naas respecting the mode of levying the duty 
on home-made spirits when taken out of bond. But at a subsequent 
stage they retrieved their position, and succeeded in negativing the 
nit introduced by Lord Naas to carry out Ins project. 11 Notwith¬ 
standing these defeats, the government remained in office until their 
linal overtlirow in February 1852, when they were replaced by a 
Consere ati W m i i \ istry, 1 

On December 3, 1852, the budget was introduced by the new 
chancellor of the exchequer, Mr. Disraeli, It met with formidable 
opposition at the outset, and although an attempt, on ihe part of 
Mi, Thomas Duncombe, to dispose of it as a whole, on the question 
that the Speaker* do now leave the Chair, was unsuccessful y yet, as 
soon as the House went into committee, and the first resolution by 
" ^ieh It was proposed to double the existing house tax was submitted, 

the opposing parties combined against it. Rival sections found 
themselves able to join in defeating the ministerial scheme In tho 
aggregate, though di fie ring amongst themselves as to the merits of its 
several parts. After a protracted debate, the government were 
defeated on December 16, by a majority of 10, whereupon they re¬ 
tired from office. At this time, ministers had no assurance of sup¬ 
port from the majority in the House of Commons, upon their policy 
generally ; accordingly It was expedient that they should retire, 
a lthough constitutional usage did not necessitate their resignationj 
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On April 18 1853, Air. Gladstone, as chancellor of the exchequer, 
introduced Ids first budget. Though full of startling conceptions 
and new financial ideas, it was received on the whole with consider¬ 
able favour. In one or two particulars, however, Mr. Gladstone 
was compelled to modify his scheme. A proposition for the revision 
of licenses upon certain trades, though not rejected by the House, 
met with so much opposition out of doors that it was ultimately a >an- 
doned Air Gladstone was also unsuccessful in his endeavour to 
effect a readjustment of the advertisement duty. Before_the budget 
was brought in, a resolution had been carried, in opposition to the 
government, in favour of the total repeal of this duty. In conse¬ 
quence of this defeat, the government were obliged to give way, ancl 
consent to the abandonment of this duty. The Bill for the repeal of 
the attorneys’ certificate duty was again introduced, notwithstanding 
the resistance of government, but it was defeated at a subsequent 
sta „ e i n other respects the financial measures of the government 
were passed through the House of Commons without much diffi- 

c ul tv ^ 

The budget for 1854 was introduced by Air. Gladstone on March 
0 but the growing demands of the war with Russia rendered it 
necessary for him "to bring forward a second financial scheme on 
May 8. These measures gave rise to much debate, but were not 
subjected to any alteration. 

Nothing occurred in respect to any of the budgets of the suc¬ 
ceeding years to call for remark until that of February 10, 1800, 
which was presented by Mr. Gladstone. It included a proposal for 
the repeal of the paper duty, thereby remitting taxation to the 
amount of more than one million pounds. 1 Lhe Bill to give e fleet to 
this measure was strenuously opposed in its passage through the 
House of Commons, and was thrown out in the House of Lords." 1 
This circumstance had no other remarkable result except that it led 
to the adoption, in 1861, of different arrangements in reference to 
the fiscal legislation required for the service of the year. Instead of 
introducing several distinct Bills upon the resolutions reported from 
the Committee of Ways and Means for the imposition of taxes, the 
several propositions were all included in one Bill. To this way the 
Government were enabled to renew their measure for the repeal of 
the paper duties, and to carry it successfully through both Houses 
Much dissatisfaction, however, was expressed at the magnitude and 
complexity of this Bill, and at the curtailment of the opportunities 
for discussing the various points involved therein, on account of 


1 Norfhcote, pp. 183-217. iog» » both I louses in regard G this 

1 Hans. Ib v, 162, p. 508, case, ace post, p. - Oh 
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their being all embraced in one measure. Accordingly* in com- Precs- 
mittee on the BiU, it was agreed that it should be divided into three, 0!lta * 
namely, the Inland Revenue* Stamp Duties, and Spirits Sale Bills, 
all of which received the concurrence of the House of Lords. 

In 1862 the budget propositions were again included in one Bill, 1SG2 - 
which was probably the largest * Money Bill J that had ever been 
introduced into the imperial Parliament, as it dealt with between 
twenty-two and twenty-three million pounds of public taxation. On 
this occasion no attempt was made to alter the form of procedure, 
though it was severely commented upon in both Houses* 11 The only 
alteration that was made in this budget was by the introduction in 
the House of Commons, on May 12, of an amendment in respect to 
beer and spirit licenses, to which the government gave their consent. 

The budget of 1863 contained two proposals which encountered u 3. 
serious opposition within and without the walls of Parliament* Of 
these one was a provision to subject charities to the operation of the 
income tax, from which they had been previously exempt. Mi. 
Gladstone defended this item of his budget with great skill, in an 
elaborate argument. Nevertheless, he declared at once that the 
government had no wish or intention to press its acceptance upon 
the House ‘ by the means which a government may exert. 1 I ne 
House must be responsible for its rejection. 1 After a full debate, in 
which no 1 independent member declared himself favourable to the 
scheme, Mr. Gladstone withdrew this provision without taking the 
sense of the committee upon it.° The other obnoxious recommenda¬ 
tion in tins budget was a proposal to impose a license duty upon 
clubs. In deference to the requests that were made to him 4 from 
all quarters,' Air. Gladstone consented to withdraw this item,** 

The financial proposals oE the government contained in the budget 1S6i * 
of 1861 were adopted substantially as they were submitted to the 
House of Commons, a 

The budget of 1865 contained propositions affecting the stamp 
duties, income tax, and the duties on tea and on fire insurances. 

These were severally agreed to by the House of Commons. But a 
question arose In regard to the rime when the proposed reduction 
of the duty on tea should take place. The government proposed 
that the new duty should go into ope ration on May 6 ; hut a strong 
case was made out for delaying the time until June 1 ; and although 
opposed on general principle to the amendment, the chancellor of 
the exchequer finally consented to the adoption of a pio\ iso, to bo 




11 See Hans. D. Alav 12 and 30, impose a Legacy Duty on Charitable 
1802; mi ante p HO. Bequests in Ireland. IK p. 1773* 

* Hans. I). v* 170. pp. 1102,1125. * lb. pp. 840* 1865, 1895* 

also withdrew a resolution to q lb. v, 176* p. 1858* 
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added to the resolution, ‘ That, on special grounds, the said reduc¬ 
tion shall not take effect until June 1, 1S65. ' 

The budget of 18GG was introduced by Mr. Gladstone, the chan¬ 
cellor of the exchequer, on May 3. In tlie month of July a change 
of ministry took place. On July 23, the new finance minister, Mr. 
Disraeli, informed the House, that in order to raise the necessary 
funds to meet certain supplementary estimates which (he incoming 
administration had felt it their duty to submit to Parliament, they 
bad resolved upon relinquishing the Dill, which had passed its 
second reading, for the conversion of certain terminable annuities 
towards the liquidation of a portion of the national debt. This 
was the only alteration effected in the financial proposals of the 
ex-ministry. 


<SL 


Rights of In proceedings in Parliament upon matters of supply 
the com- anc j taxation, the two Houses do not stand on precisely 
thep-art tlje same footing. Although the consent of both Houses 
of supply* * g ia^gpengable to give legal effect and validity thereto, 
yet, from a very early period, the Commons have suc¬ 
ceeded in maintaining their exclusive right to originate 
all measures of this description. They have gone 
further, and have claimed that such measures should 
he simply affirmed or rejected by the Lords, and should 
not be amended by that House in the slightest par¬ 
ticular. The Lords have practically acquiesced in this 
restriction ; although they have never formally con¬ 
sented to it. 9 


A similar question has been frequently raised as to whether 
Legislative Commits in the colonies, whether elected or nominated, 
caj ” claim the right to amend Money Bills. This claim has been 
sometimes, though rarely, admitted by the Houses of Assembly, 
who generally insist upon the strictest limitation of the powers of 
the Upper Chamber, in conformity with the prevailing practice of 

the imperial Parliament. ■, . 

A very strong argument in defence of amendment was made by 
the Legislative Council of South Australia, in 1S57, to a Bib to 
repeal tonnage duties on shipping.* 


r Hans. I>. v. 178, pp. 1471-1 GOO. 
■ lb. v. J 03, pp. 720, 722. 

L Proceedings Pari. S. Australia, 
1857 -8, v. 1, pa,mm ; v. 2, Nos. 71 


and 101. This case is also noted in 
Forster’s South Australia (London, 
1S0G), pp. 1 GO-177. 
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The difficulties which arose in South Australia between the tw o 
Houses in regard to the amendment of Money Bills led to a formal 
agreement* adopted in November 1857, which merely conceded to 
the Legislative Council the right of making formal amendments to 
such Bills* though not to money clauses therein ; but admitting 
suggestions to be offered by the Legislative Council even in respect 
to the parts of such Bills which deal with money or taxation. Hus 
arrangement has since continued in operation, and has worked 


well. 11 

In the session of the South Australian Parliament, which closed 
on November 17, 1876, * the Legislative Council suggested that the 
House of Assembly should strike out from tlie second Loan Bill, for 
887,800?., the item of 123*760?, for improvements at Port Victor, 
and the Bill was returned to the Assembly ; but that chamber, by a 
majority of fifteen, decided not to adopt the suggestion of the 
Council. That body decided, by a majority of one* not to withdraw 
the suggested amendments, and the measure therefore dropped. The 
government introduced another Bill, omitting the items objected to 
by the Council* which was passed/ v 

A similar conflict took place between the two Houses in New 
Zealand in 1872, which was complicated by the terms of a colonial 
statute, passed in 1865, which expressly conferred upon both Houses 
the privileges exercised by the imperial House of Commons, It 
was finally agreed that the questions involved in tins dispute should 
be referred for the opinion of the law officers of the crown in 
England. w They were of opinion that the Parliamentaiy Privileges 
Act of 1865 did not confer upon the Legislative Council any larger 
powers than they had antecedently possessed in regard to Money 
Bills, anti that the particular amendment made by the Council was 
one which would not have been allowed by the imperial House of 
Commons.* 


The questions in controversy between the two Houses 
in matters of supply have been elaborately disclosed in 
tlie 3rd vol of HatMl’s Precedents, and in May’s Trea¬ 
tise on the Practice of Parliament; it would therefore 


11 Proceedings Part. ft. Australia* 
1874, v. 1, pp. 27, 33, 51 ; lb . 11. of 
A&sr ProceediTigs, pp. 100, 181-186, 
v 'The Colonies/ .Tan. 20, 1877* 
P L Por st ate m ent o f reapuc ti v a con- 
stitMonal rights of the two Houses 
uj matters of supply, see report ol Seh 
ooiu e . Leg. Ass*. Victoria* on 30Ocb 


1877. Votes and Rroc. 1^77-8, v. 1, 
pp. ]02, 251 ; also Gout. Rev. v, 88, 
i,. 952, a paper by Prof lb Price. . 

* N. Zealand Pap. 1872, A. No, 
1, p. 65* 

i lb, A. No. 1, B. lb. Pari. Deb. 
Sept. 3, 1872', Com. Pap, 1860, v, 
46, p, 406. 
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bo superfluous: to enter upon them here; suffice it to 
say that the proceedings between the two Houses on 
this subject are now in strict conformity with the reso¬ 
lution of the Commons on July 3, 1678, which declared 
Supplies, that ‘ all aids and supplies, and aids to his Majesty in 
gffi Parliament, are the sole gift of the Commons ; and all 
the Com- Bills for the granting of any such aids and supplies 
ought to begin with the Commons, and that it is the 
undoubted, and sole right of the Commons io direct, 
limit, and appoint in such Bills the ends, purposes, con¬ 
siderations, conditions, limitations, and qualifications of 
such grants ; which ought not to be changed or altered 
bv the House ol Lords. 

Practice ‘ Without abandoning the abstract right of dealing 
LoSshi w ith Bills of supply and taxation as they may think fit, 
6U PPh- t ]j e Lords seldom attempt to make any but verbal 
alterations, in which the sense or intention is not 
affected ; but even in regard to these, when the Com¬ 
mons have accepted them, they have made special 
entries in their journal recording the character and 
object of the amendments, and their reasuns for agree¬ 
ing to them/ 

Of late years an attempt has been made, by an 
ingenious process of reasoning, to establish a distinction 
between the right of the Lords to reject a Bill imposing 
a tax and one repealing a tax. But this distinction is 
fallacious, and is not warranted either by precedent K or 
by constitutional authority.” The only ground for such 
a' difference is the fact that taxes being levied on behalf 
of the sovereign, when she, by her responsible financial 
advhers, is desirous of renouncing any specific tax, am 
the Commons assent to the repeal of the same, it is not 
customary, under ordinary circumstances, for the Lords 




y Seo May’d Pari. Prac. ed, 188*3, 
p* ihin, dtine precedents. 

L Report or Com c . on Fair Bill*?, 


Com. Pap, fmk v/22, rp. J25-134* 
a See Cox, liiat* p. 188* 
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oppose the wishes of the sovereign and of the other 
House. The control of the public finances by the House 
of Commons is a constitutional right, and they are pre¬ 
sumed to be the best judges of the financial condition 
of the state, its obligations and requirements. Never¬ 
theless, every Bill to impose or repeal a tax involves 
other considerations besides those which are purely 
questions of revenue ; it necessarily includes principles 
ol public policy, or of commercial regulation, and on 
points of this kind the Lords, as a co-ordinate branch 
ot the legislature, are constitutionally free to act and 
advise as they may judge best for the public interests. 
It is true that the peculiar privileges of the Commons 
in regard to supply and taxation should ordinarily 
restrain the Lords from intermeddling with the details 
ot financial schemes propounded by the government 
and agreed to by the popular branch, but circumstances 
may occur when the exercise by the House of Lords 
oi their right to accept or reject any measure affecting 
the finances of the nation may be most beneficial to the 
interests of the community at large; and it would be 
unwarrantable to deny them the possession of this right 
because it might be expedient that it should be re¬ 
sorted to upon extraordinary occasions. 


Hie relations between the two Houses in matters of supply and Paper 
taxation will be further illustrated by a narrative of the paper duties 
case. AVe have already seen b that in the year 1858 the House of 
Commons, by the adoption of an abstract resolution, condemned the 
continuance of the paper duty as a permanent source of revenue. 
Accordingly, in 1860, a measure for the repeal of this impost was 
submitted by the chancellor of the exchequer in his budget, and in 
due course was sent up to the House of Lords in a separate Bill. 

The paper duty yielded a revenue of 1,500,000/, per annum, to 
make up for the loss of which it was proposed to add a penny in the 
pound to the income tax. This recommendation was agreed to by. 
both Houses ; but the Lords refused to concur in the remission of 
paper duties, on the ground that the state of the public finances, 
ail d the condition of the country, then on the eve oi war with China, 


b See ante, p. 716 , 
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did not warrant the sacrifice of such a large amount of revenue. 


LULL JiUf — - - tJ 

Other injurious consequences were also predicted as lively to result 
from a repeal of the duty on this article of manufacture. ^ heie- 
upon the second reading of the Bill was postponed for six months. 
After the House of Commons became officially cognisant of this fact, 
by the report of a committee appointed to ascertain the fate of the 
Bill, they appointed a committee to search the journals of both 
Houses, in order to ascertain the practice of Parliament with regard 
to the several descriptions of Bills imposing or repealing taxes. 
On June 29, this committee reported numerous precedents, -which 
were set forth with great care and perspicuity ; but they refrained 
from offering any opinion, or from making any comments upon 
the practice of each House, except to illustrate and explain. On 
July 5, Lord Palmerston 0 (the premier) proposed to the House of 

Commons the following resolutions :— _ „ 

£ j jbat the right of granting aids and supplies to the crown is m 
t] ie Commons alone, as an essential part of their constitution ; and 
the limitation of all such grants, as to the matter, manner, measure, 
and time is only in them. 2. That although the Lords have ex¬ 
ercised the power of rejecting Bills of several descriptions relating 
to taxation by negativing the whole, yet the exercise of that power 
by them has not been frequent, and is justly regarded by tins House 
with peculiar jealousy, as affecting the right of the Commons to 
grant tlie supplies and to provide the ways and means for the 
service of the year. 3. That to guard for the future against an 
undue exercise of that power by the Lords, and to secure to the 
Commons their rightful control over taxation and supply, this 
House has in its own hands the power so to impose and remit taxes, 
and to frame Bills of Supply, that the right of the Commons as to 
matter, manner, measure, and time may he maintained inviolate. 

It was not proposed to follow up these abstract propositions wit h 
any action in reference to the Bill for the repeal of the paper duties, 
because the legal and technical right of the Lords to refuse their 
assent to that Bill was not disputed by the government, who never¬ 
theless thought it necessary that the protest implied in the adoption 
of these resolutions should he recorded. They were according y 
agreed to by the House, on July 6, without a division, but after a 
full debate' In the course of the discussion the following points 
vn strongly insisted upon. The. first resolution, it «w ro.mrked, 
seems to have been copied from an anc.ent precedent on the Oorn- 


• It since appears that Lord Pal- ' 

mereton himseif-f|t^ough protesting ibis 3iiU. ^ J 3 

officially against tbs proceedings— pp. 


■was of opinion that the Lords bad 
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Journals for 1692, the language whereof, though correct m 
main 3 has been noticed by Halianijin his Constitutions is oi^-j cag 
as that which cannot be precisely vindicated or approved, toi it 
appears (however unintentionally) to deny the right of the Lords to 
a free concurrence in matters of supply ; which is contrary to the 
express admissions of the second resolution.' 1 It is well known that 
the Lords have never formally acknowledged any further pivvilege 
to the Commons than that of originating Bills of Supply ; and 
although in practice they have for a long period acquiesced in the 
claim of the Commons that they should not alter or amend any 
Money Bill, yet their right to reject such measures as a whole is as 
undoubted as their right to express agreement therein. It is granted 
that the power of taxation is one that peculiarly appertains to the 
House of Commons ; and that it is their privilege, in providing sup¬ 
plies for . the service of the year, should they think fit, ! to combine 
the whole into one scheme, 1 that must be accepted or rejected by t ie 
Lords, without any attempt to alter or vary tl>e details of the ltin 
cial arrangements composing the same. c Yet the propriety am 
expediency of such a course, in every instance, may be seriously 
impeached* We have already seen/ in the case of Palmer, when 
the Commons proposed to grant a sum of money to a person whose 
claims to compensation were open to dispute, that they included the 
appropriation in a separate Bill, for the avowed purpose of affording 
to the Lords an opportunity of considering that grant distinctly 
from the other grants of the year* In like manner, in the immea¬ 
surably more important instance of the financial propositions of the 
government, it properly belongs to the Lords to judge, not merely 
of the general expediency of the proposed scheme, when regarded 
as a whole, and of its probable results upon the country at large, 
but also to consider the various questions of commercial legislation 
and public policy that may be involved in its details* The House 
of Lords has an onerous duty to perform in respect to every Bill, 
financial or otherwise, that maybe sent to it from thoothm cham lx i, 
in submitting the same to careful revision, for the purpose of re¬ 
straining hasty or improvident legislation, and sanctioning } * 
wisdom, influence, and authority whatever may be necessary to pro- 
mote the public good. This can only be adequately performed when 
full opportunity is afforded for pronouncing a,i independent judg¬ 
ment upon every separate question which the Lore s may e va et 
upon to decide.® _ 


d Hans. 1). v. 159, pp. 1419, 1487. See also Ed. Rev. v, 115, p. , &o. 
' lb. np 1389 1505 For a reference to ancient, precedents, 

r See ante ». 70S. and an able and ingenious argument 

. * In support of this view, seo in opposition to the claims and pro- 
Jurist, N.sA\ 6,pt 2* \)\\ 236, 2D9, codings of tlm Lords on tins occa- 
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On July 17, Lord Fermoy moved the I louse of Commons to rcso 
-that the rejection by the Lords of the Bill for the repeal of the 
paper duties‘is an encroachment on the rights and privileges ot the 
Zse of Commons ; and it is therefore incumbent upon this House 
to adopt a practical measure for the vindication of its rights and 
privileges.’ He based this proposition on the eiToneous construction 
of the first resolution moved by Lord Palmerston and winch Ilallam 
by anticipation had condemned, and also on the allege! nectssi 
following up the foregoing resolutions with some decisive action 
But the ministry opposed this motion, and the previous question was 

proposed thereon ami negatived. 1 * , 

In the following session (1361), tlie chancellor of the exchequer, 
conformably to the principle asserted in the third resolution atore- 
said embodied his whole budget propositions, including resolutions 
for the repeal of the paper duty, in one Bill. Great exception was 
taken to tiiis course by a powerful minority m the House of Com¬ 
mons and it underwent considerable discussion on May 3 and 10. 
I. * rir^ed tliatj although such a proceeding undeniably in 
i witi MM toner preen,U,„t S , „„<1 . toetl, UWO. 

,.. fI „c disposing of tlie financial measures of the year, yet that 
the practice £o? the last thirty or forty years had been to insert the 
propositions of the budget in several Bills ; that it was not desirable 
to include multifarious matters, such as the repeal and the imposi¬ 
tion of taxes in one Bill, even though the subjects were cognate ; 
that the Lords have never formally abandoned their right to amend 
Money Bills, though leading members of that House may have done 
so when speaking in its behalf ; that admitting such a claim to be 
inconsistent with tlie privileges of the Commons in regard to supplj, 
yet that tlie balance of the constitution requires that the Lon e> 
should possess a controlling power in all matters of legis a ion, 
whether financial or otherwise, and that they ought not to be driven 
to the alternative of rejecting the whole supplies for the year— and 

the pJL crediti the «t*n« ot the 


sion, see various articles in Smith's 
pari. Remembrancer, InjO pp. 1 — 

i p.) 170 J7y, 104. And see the 
speech of Lord li. Montagu, in the 
II. of 0. March 20, 186(5, in reier- 
ence to conduct of the II. of Ass . 
tlie colony of Victoria, in claiming 
the right to tack a Tariff Bill to the 
Appropriation Bill, with a view to 
compel the Leg. Council to accept 
the same, contrary to the instructions 
laid down by the see. of state for 
the colonies, that Be venue and Ap¬ 


propriation Bills sh aid invariably 
distinct and separate measures. 
See also i he ‘ Correspond.cusp,' and 
‘"Further Correspondence,’ ‘ respect¬ 
ing the non-eiiactment of the Apprm 
pnation Act in Victoria,’ presents 
to Parliament in 18(10. And seo 
- Correspondence; and 1 Further Cor¬ 
respondence/ on a similar question ot 
ditfeence ho tween the two 1 louses o 
the Legislature in \ ietoria, presented 
to Parliament in I87S. 

a Hans, D. v. 159, pp. dOid-MOb, 
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and the "welfare of the state — or of being obliged to agree- to a Bill p|g er 
containing many distinct and separate provisions, all of which they duties 
were not disposed to accept \ that while the extreme right of the 
Commons may lie held to justify the embodying of all the budget 
resolutions in one Bill, yet that this power should not be exercised 
except on extraordinary occasions, and that ordinarily no proceed¬ 
ings should lm resorted to that would deprive the Lords of the 
opportunity of exercising a deliberate judgment on every distinct 
egislative proposition, until after continued provocation, and the 
repeated exercise, by the Lords, of their right to reject measures 
onnnig part of the financial scheme agreed to by the Commons; 

^ Inch extreme right of the Lords ought to be reserved for rare and 
exceptional occasions ; and, finally, that it was quite unprecedented 
ora financial Bill which had been rejected by the Lords to be after- 
^aids embodied i another Bill, sent up and passed by them in that 
H lcl P° , so that, at all events, the course now' proposed was prema- 
tuie, and ought not to have been adopted until after successive 
an uios to induce the Lords to agree to the repeal of the paper duty 
111 a separate Bill* Nevertheless, the Bill was sent to the Lords in 
t ie shape it had been introduced by the government* Its second 
l oading was moved in that House on June 7* In the course of the 
c ^ thereon, Lord Derby, while asserting that the Bill was open 
objection in point of form, did not attempt to dispute the strict 
light of the Commons to include all the financial arrangements of 
the year in one measure, alleging that the Lords could, if they 
deemed it expedient, vindicate their privileges by dividing the Bill 
into two or more parts* He also clearly showed that the Lords had 
never formally abandoned their right to amend a Money Bill, and 
that m the opinion of eminent constitutional authorities, they would 
he warranted in such an act, should it be necessary to vindicate 
their freedom of deliberation, and to prevent the enacting of a 
measure which they regarded as objectionable.* added that 

there were f repeated cases of financial measures being amended by 
the House of Lords, a id the amendments being accepted by the 
House of Commons ’ (after, of course, the formal assertion of their 
privileges, by laying aside the Bill, and re-introducing it, as amended)* 
Notwithstanding these objections, no attempt was made to oppose 
the passing of this Bill, or to introduce any amendments therein ; 
its opponents contenting themselves with recording, in an able and 
elaborate protest, all the arguments that had been adduced against 
Toulmin Smith, in his Parliamentary Remembrancer for ISfiR 
although he had sided against the Lords in the beginning of the 

liana* R. v* 163, p* 720. 

2L\\ 1166, Lords" Jour* v. 93, p* 378. 
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controversy, condemned the present proceeding of the Commons os 
betokening 7 a lack of ‘ordinary courtesy and self-respect really 
S2 to a declaration that the House of Lords shall be ove - 
Sen, without scruple, whenever the Commons want to pass a Bdl 
Sit cannot bo safely trusted on the stage of fair discussion. 
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Followino- the precedent so successfully established 
the chancellor of the exchequer determined to introth# 
the budget propositions of 1862 in one general Bill. 
Leading members of the Commons strenuously protested 
a y§l§ this course, as being a serious restriction upon 
the opportunities for discussing these important financial 
measures, but without avail “ This was probably the 
largest ‘Money Bill 1 ever passed, as it dealt with between 
twenty/ wo and twenty-three million pounds of public 
taxation It was commented upon somewhat severely 
in*the House of Lords on this ground, but the colonial 
secretary (the Luke of Newcastle) contended that the 
new practice of combining the whole budget resolutions 
in one Bill was merely a resort to former constitutional 
usage, and was sanctioned by high authority. Lord 
Derby considered that this course was more open to ob¬ 
jection on the part of the Commons than of the Lords, 
inasmuch as it ‘ deprives the House of Commons of some 
of the most valuable means which they have at their 
disposal of duly debating and fully considering the 
financial measures of the government.’ So far as the 
Lords were concerned, ‘the one course interposes to 
ns no greater obstacle than the other ; because, as it is 
nerfectlv within our province and our right to reject a 
particular proposition in a single Bill, so it is equally 
within our competence to reject that same proposition 
when 1 incorporated with others,'" ami leave to the 
Commons tile consequences of their own piocecdny 
Mar some further debate, the Bill was concurred in 


Pari. Remerab. 1S@J. p- 88 i nnd 
pp. 100, 101, 11H: also Martin, 

Consort, v* 5, p. 341. 


1 lions. JL v. 1^6, P- 7/1*. 
21k pp, 15(31 
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atfiout amendment. In like manner, the financial pro¬ 
positions of government in each year from 1862 to 
the present time have all been included in one Bill. 0 
And in I860 ministers persisted in the same course of 
procedure, notwithstanding urgent representations by 
Opposition members that it would greatly facilitate the 
course of public business in the House of Commons if 
the financial resolutions of that year were embodied in 
two separate Bills/ 

We will now proceed to consider the subject of Money 
Money Bills, which are of three kinds, viz. Tax Bills, BlUs " 

Bills of Supply, and Bills of Appropriation. All these 
bills have a peculiar form of preamble, which intimates 
that the revenue or grant of money is the peculiar gift 
of the House of Commons, and such Bills are invariably 
presented for the royal assent by the Speaker of the 
House of Commons.' 1 

lax Bills, for raising revenues to be applied towards 
the services of the current year, are founded upon re¬ 
solutions of the Committee of Ways and Means. 

In like manner, Bills of Supply, or rather of Ways 
and Means, authorising an advance out of the Consoli¬ 
dated Lund, or the issue of exchequer bills, towards 
making good supplies which have been voted by the 
House ol Commons lor the service of the year, emanate 
fiom the Committee of Ways and Means, in the way 
which lias been already described/ 

When tlie Committees of Supply and Ways and 
Means have finished their sittings, a Bill is introduced," - 
which enumerates every grant that has been made Appropri- 
during the session, appropriates the several sums, as at r Llll ‘ 
voted by the Committee of Supply, which shall be 


” Hanaij), v. 1/0. p. H51; v. 183, p. 
j,i 2 8 ; May, Pari. Prar. ed. 1883, p. 
V a0 - On May 17,1806, Mr. Disraeli 
occasion to reiterate his convie- 
lori that this course was attended 


with considerable in conveniences, 

* Hans* * D. v* 1£§| p, 600, 

<j Cox, Inst. 168, 

T See nntr, p, 786 
K Hans* D. v. 189, p f 1340 
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issued and applied to each separate service, and directs 
that the said supplies shall not be used for any other 
than the purposes mentioned in the said Act. This is 
known as the Consolidated Fund Bill, or, more generally, 
as the Appropriation Bill. By this Act, which completes 
the financial proceedings'of the session, the supply votes, 
originally passed by the Commons only, receive full 
legislative sanction/ The appropriation is always ire- 
served for the end of the session, and it is irregular to 
introduce any clause of appropriation into a revenue 
or other Bill passing through Parliament at an earlier 
period ; for the questions of ways and means and of 
appropriation should be kept perfectly distinct. 1 

By constitutional practice, the Speaker of the House 
of Commons, as the guardian of its privileges, is required 
to take oversight of the financial proceedings of the 
House during the session, and it is his duty to ascertain 
that every Bill for giving ways and means to the Trea¬ 
sury is kept within the amount of the votes in supply 
already granted. At the close of the session he checks 
the final balance between the full amount of the votes in 
supply and the ways and means previously authorised, 
and limits the final grant of ways and means in the Ap¬ 
propriation Act to that amount! 

The constitutional rule, now so well understood and 
acknowledged, * That the sums granted and appropriated 
j y . [ Commons for any special service should be applied 
by- the executive power only to defray the expense of 
that service,’ v although not wholly unrecognised in 
earlier times, w was first distinctly enunciated and par¬ 
tially enforced soon after the Restoration. But it was 
not until the Revolution of 1688 that this great prim 



1 The Speaker, in Mir. of Pari. 
Tvll, p. 931 ; and see IB ns. iJ - b 
170, pp. 1897,1914 ; and Bari Grey 3 
Colonial Policy, v. 1, p. 491 . Rut 
this was not formerly the ease : see 
P^isL IX v, Oj p. (W2, 


u Report on Pub. Moneys, Com, 
Pap. 1857, Seas. 2, v. 9. Mem. ou 
Financial Control, pp. 5, 97, / t>. 
v 8 flatsell, 910. 

» See Hargrave’s Midi dpi Argu¬ 
ments, v. 1, pp. 397-409. 
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7: -ciplc was; finally established and incorporated into the 
system of parliamentary government. 1 At this epoch 
^ohcitor-General (afterwards Lord) Somers and Mr. 
^■aciieverel, by special direction of the House of Com¬ 
mons, framed some appropriation clauses with great 
^ ire » w ^ich were included in the statute 1 Wra. & 
... ar {’ s ' 2 > c- 1, and are given in full in Hatsell, vol. 
111 ' Appendix, Ho. 15. These clauses were not for- 
ma v re peated in subsequent Bills of Supply, but they 
ireieferied to as to be ‘ put in force and practised’ in 
various succeeding statutes. Thenceforth it became 
j' e established and uniform practice, ‘that the sums 
planted by the House of Commons for the current ser- 
V . lce °| the year should, by a special appropriation, 
( tt icv in the act for levying the aid or in. some other 
act of the same session, be applied only to the services 
j) iicli they had voted.’ This doctrine has been en- 

f*P r ** r ° m tllilG *° t * me » ky penalties imposed by Acts 
0 . ai lianicnt upon officers of the Exchequer and others 
who should divert or misapply the moneys granted to 
any other purpose; and a violation of the same is a 
misdemeanour, that lias been declared to be a sufficient 
ground for a parliamentary impeachment. 1 ’ 

The modern form of the appropriation clause, after 
enumerating the grants of the session, and applying 
hem to their respective services, is as follows: ‘That 
the said aids and supplies shall not be issued or applied 
to any use, intent, or purpose, other than those before 
mentioned, or for the other payments, &c. directed to 
3fl satisfied by any Acts of Parliament, &c., of this 
session.’ A clause of this description was invariably 
11 Verted in the annual Appropriation Acts up to the 
year 1869. On two occasions, in 1857 and in 1859, 
w ^' er e two sessions were held in one year, it was 
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omitted in the acts of the second session on technical 
grounds, arising from the fact of two parliaments bem 
convened in each of those years. But, m point ol fact, 
it has been authoritatively stated, that though, as a 
declaration of constitutional principle, the said clause 
m iedit reasonably be inserted in any Appropriation Bill, 
yet that ‘it was in point of law mere surplusage, Be¬ 
cause the government had no authority to appropriate 
those moneys to any other purposes than those leu 
.which Parliament had appropriated them. ‘ Accord- 
indy since 1870, the clause has been omitted : and the 
Pet itself materially simplified and abbreviated. _ _ 

* The Appropriation Act also contains a provision, 
,w t h e expenditure for navy and army services shall 
be confined to those services respectively, but that ' ii 
. necessity shall arise for incurring expenditure not 
m-ovided for in the sums appropriated ’ for the said 
services, £ and which it may be detrimental to the pub¬ 
lic service to postpone until provision can be made for 
it by Parliament in the usual course,’ application shall 
be made to the Treasury, who are empowered to 
authorise such additional expenditure to be temporari ly 
defrayed out of any surpluses which may have accrued 
bv the saving of expenditure upon any votes within the 
same departments ; ‘ provided that the House of Com- 
mnns shall be duly informed thereof, in order to make 
m-ovision for such deficient expenditure as may be 
determined; and provided also, that the aggregate 
grants for the navy and army services slial not e 

eXC Tit" mmner in which the observance of the Appro¬ 
priation Act is secured, and the circumstances under 
bch any deviation from the strict rule of parhament- 
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ar y appropriation is permissible, will engage our atten¬ 
tion in the next volume. 

It only remains, in this branch of our enquiry, to 
aud a few remarks upon the progress of the Appropria¬ 
tion Bill through Parliament. 

The constitutional restrictions upon the grant of 
money otherwise than through the Committee of Supply, 
necessarily coniine the action of the House of Commons 
m res pect to money votes to the proceedings of this 
committee, and to the decision upon their resolutions, 
W len rc Ported to the House. A motion to address the 
crown, that a vote which had been reported from Com¬ 
mittee of Supply, and agreed to by the House, should 
not l)e expended, was declared by the Speaker to be 
iri egular and out of order. 1 ' Technically, such vote 
couhl, of course, be struck out of the Appropriation 
1 ■ But in practice this Bill hast been defined bj 
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, r _ Palmerston to be ‘simply a form that is required 
ny the constitution, and not a Bill to give rise to any 
\ lscuss i°n. ! And while he did not ‘dispute the power 
■ ri S ht n of tlie House to make any alteration it pleased 
m $ Bill as it passed through its several stages, it had 
neveK been a custom, by alterations in the Appropria¬ 
tion By to rescind the previous acts and votes of this 
House.’ \ Amendments which did not affect the deter¬ 
minations \of the Committee of Supply have, though 
ver } r rarely,' keen made in the Appropriation Bill during 
its progress through the House. 0 

Ho obstruction should be offered to the passage of 


the Appropriation Bill through the ! louse, except un¬ 
der extraordinary ciocuinstances/ Tmid -immia 


_ 4 _ Bebates and amend¬ 
ments upon the several,stages thereof are governed by 
the rules applicable to Other Bills, and must therefore 
bfJ relevant to the Bill, orvsome part of it, and should 
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not be allowed the latitude practised on going ml 
Committees of Supply and of Ways and Hearns.* But 
this rule does not preclude a membei fiom making 
observations upon the general conduct of public busi¬ 
ness or from bringing a question of foreign or domestic 
policy before the House, upon the motion for going into 
committee on this Bill, or upon the second or third read¬ 
ing, if it be a question that 1 * arises out 3 of any of the 

votes thereby appropriated. 1 ’ 

In 1863 the chancellor of the exchequer (Mr. hJad- 
stone) introduced the practice of submitting to the 
estimated. House, upon tlie third reading of the Appropriation 
revenue ,,.,i rectided statement of the estimated revenue ancl 
pSditurc expenditure for the ensuing year. He pointed out the 
for cu ' alterations which had been made in the original esti- 
™\tes since they had been introduced, in consequence 
of certain items of revenue which had been asked for 
by o-overnment not having been granted by the House ; 
and^noticed the effect of certain items of expenditure 
which had been authorised pursuant to supplemental 
estimates upon the general balance, as stated on tho 
opening of the budget. 1 

In 1864 Mr. Gladstone made a similar statement, 
upon the motion for going into committee xm the 
Appropriation Bill; 1 but not in 1865. On July 23, 
1866 Mr. Disraeli informed the House of Hie altered 
position of the public finances since the budget of his 
predecessor in office had been submitted. But these 
have been exceptional cases; as a rifle it is now ad¬ 
mitted tliat the government should make their budget 
statement as explicit and accurate as possible, and not 
so as to need subsequent rectification. 11 


S Hans. D. v. 143, pp. 500, 641; 
lb, v, 180. p. 830. 

‘ '6. v 143, p. 643; v. 170, p. 


1 lb. v. 172, p. 1268. 

J Ib.v. 176, p. 1857. 

k Sir S. Northcote and Mr. HI ad- 


1859. 77/. v. 189 ^p. 1526 ; v. 213,pi. stone in liana. I>. v. 226, pp. 513, 
644, 7011 ; v'. 2;>(i, pp. 052-683, 778; 522. 

v. 231, pp. 821, 1119, 1158. 
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'ii account of the formal character of the Appro- App r °rn- 
piiation Bill, it had been customary to abstain from t<Vb" 1,111 
punting it for the use of members. But as complaints r>rinted ' 
Mere made of alterations in the wording of the Bill 
having been occasionally made which were unknown 
to members generally, it was resolved, on March 24, 
that henceforth a sufficient number of copies of 
^ 1 Appi opi ijvtion Kills should be printed, and delivered 
to members applying for the same, in time for consi¬ 
deration before the committal of such Bills. 1 In 1865, 
tne Appiopriation Bill was presented to the House in a 
uiuc i improved shape.” 1 In I860, the attention of the 
ouse was directed by a private member to an altera- 
aon m the Appropriation Bill, empowering the Treasury 
o joirow on tlie credit of tlie same/ from any quarter 
t iej might think fit, instead of, as in all previous Ap¬ 
propriation Bills, from ‘ tlie Bank of England ’ only 11 
concurrence of the Lords is necessary to 
/ 61 y ill of Supply, it has been customarv of late years 
hm such measures to be agreed to by the House of Lords 
without amendment or even debate. 0 


When the Appropriation liill has passed both -rlb.p™ 
Honses, and is ready for the royal assent, it is returned 
in o the charge ot the Commons until the time ap- s P e;iker 
pointed for the prorogation of Parliament, when it is 
earned by the Speaker to the bar of the House of 
■ i ei s, and there received by the clerk of the Parlia¬ 
ment, for the royal assent. When the sovereign is 
present in person, the Speaker prefaces the delivery 
oi the Money Bills with a short speech. ‘The main Speech 
criterion by which the topics of these speeches have 
keen selected appears to have been the political import- on pro 
aj iee of the measures which have employed the attention 
"1 the House of Commons during the preceding session. Bills - 


’ Hans, ]>. v, 109, pp. 730,1803. 
lb - v. I SO, p. 717. 


n 

o 


lb. V. 108, pp. 1146,1282. 
Soo anfc, p. 800. 




Present n- 
tion of 
money 
bills- 


822 THE ROYAL PREROGATIVE, 

unlimited by any consideration of their progress or their 
failure.’ Even ‘ the peculiar privilege and concern oi 
the House of Commons ’ has been noticed in such ad¬ 
dresses. 11 



Referring to tlie defence made by Mr. Speaker Abbott, in 1813, 
of one of such speeches, Sir Erskine May characterised it as ‘ an act 
of indiscretion, if not disorder, which placed him in the awkward 
position of defending himself, in the chair, from a proposed vote of 
censure. From this embarrassment he was delivered by the kind¬ 
ness of Iiis friends, and the good feeling of the House, rather than 
by the completeness of his own defence.' q 

On one occasion some observations of Sir Fletcher 
Horton, in his speech on presenting the Supply Bill, 
became the subject of remark and complaint in the 
House of Commons, on account of their uncourtly 
style ; but his friend Hr. Fox, having come to the 
rescue, Sir Fletcher was formally thanked by the 
House for his speech/ At the close of the Speaker’s 
address, the Money Bills are tendered for the royal 
assent, which they receive before any of the other Bills 
awaiting the royal sanction, and in a peculiar form of 
words, which acknowledge the supply to be the tree 
gift of the Commons/ 

On the first day of tlie Session of 1ST 3, tlio Speaker of tlie 
Assembly of South Australia presented to the House a formal pro¬ 
test against the action of the ministry, on the closing day of the 
previous session, in interfering to prevent him from presenting to 
the governor the customary Money Bills for the royal assent/ 

Any deviation from the constitutional rule of par¬ 
liamentary appropriation of supplies granted,for the 
public service is to be regarded with great jealousy. 


? Pari. D. v. 27, pp- ‘ i79 > _ 48 h 
And see Colchester IJiary, v. w 
loco, * 

■» May, Const. Iliflt. v, 2, p-8' 6 i* 
f At. 1, p.200, 

\ a y > Pa rl, Pr&c , e• d - i 883, p - b b 0. 
* South Australia ri'oc. 


1873, App, No, 45, p. 0- Reso¬ 
lution of tlie House thereupon , p. 20* 
For statement in regard to Bills 
which by custom ought to be pre¬ 
sented for royal assent by the 
Speaker, vide Id. 1872, No. 17b. 
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mil r °^ L P r °ceedings had, in both Houses, when at a period of 
th fL . C , ^ ni 11 ^ 11 c y» 111 ^ ^ ^ e c|n m on k were indu c ed to enipow e r 
„ > 0WUnu ^ a ^ s the year such sums as the 

S h Cy oi P ub,ic #^ rs might require. The Act 7 Geo. It. c, 12, 
Jjoutl c m|taiul n g this provision, was protested against by the 
subvpr/ °T Sj anc ^ * s censured by Ifatsell as a measure entirely 
isive of the rules of Parliament in the grant of supplies. 11 

Nevertheless it will sometimes occur—as when a minis- 
urn crisis lias necessitated a speedy dissolution of 

j r Cllt ’ 01 w ^ ien milit ary operations on a large scale 
‘ O about to be undertaken for the defence of the em- 

°} ^ ie prosecution of a foreign war — that it is 
.emet expedient to entrust the government with 
o. mis or carrying on the public service, for a limited 
votes _ol credit for large sums, instead of by 
i; l , MC a ^P ro P riation s for the several branches of pub- 
IfjU1 G ’ as case of the ordinary supplies. 

_f n ,^ I >10ce eding is only justifiable upon occasions 
yioat and unforeseen emergency, wide h do not admit 

TT ( e ay ; or wluch m& y render it inexpedient for the 
-tiouse to commit itself to the details of expenditure 
included in the estimates prepared by an ex;,^; n ,, 
ministry whose tenure of office has been condemned? 
It is incumbent upon the House, under such circum¬ 
stances to limit the supply of credit to the bare neces¬ 
sity of the state, for the period which must elapse before 
the reassembling of Parliament; and to require the 
sum.:, so granted to be properly accounted for at the 
earliest possible period. T 

But whether the supplies are voted in large sums 
or in detail, it is equally necessary that they should 
be included in an Act of Appropriation, whereby the 
sanction of the three branches of the legislature is 
given to the expenditure of the money voted by the 
House of Commons. 

fn 1784 a ease occurred which it was feared would have led to 
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u 3 Ilats* pp* 100.213. 


See mte f p, 75^ 


824 THE ROYAL PREROGATIVE. 

serious consequences. The prime minister, Mr, Pitt, was in a 
minority in the House of Commons, and it was well known that he 
was only waiting for the supplies in order to dissolve Parliament, 
The estimates had passed through the Committee of Supply, when, 
on January 12, the House of Commons resolved that any public 
No Appro- officer who, in reliance upon the votes in supply, should cause to bo 
\cMn n an y sums money for the public service, after the prorogation 

of Parliament, and without the express authority of an Act of 
Appropriation, would be guilty of 4 a high crime and misdemeanor, 
a daring breach of a public trust, derogatory to the fundamental 
privileges of Parliament, and subversive of the constitution.’ 
Nevertheless, the prorogation and dissolution of Parliament took 
place before the passing of the Appropriation Act The new House 
of Commons was favourable to Mr. Pitt’s administration, and it 
appearing, by returns furnished to the House, that ministers had 
abstained from using any moneys not actually granted by law, but 
such as the exigencies of the state imperatively required, no further 
proceedings were had upon the matter. w The supplies in question 
were however re-voted in the next session, and included in the 
Appropriation Act 24 Geo. III. Sess. 2, c, 44. 

There have been only one or two other instances since the Revolu¬ 
tion of the prorogation of Parliament before an Act of Appropriation 
Or in had been passed. One took place in 1807, when a new Parliament 
wIih h had been in existence only about four months was dissolved, 
1 the midst of the session, for th© purpoao of strengthening tli© 
•'♦.Tji/nent by an appeal to the country on the question of the 
/voman Catholic claims. On this occasion the ordinary supplies had 
;£ " n voted by the House of Commons, but 4 the Irish Money Bills 
h: '• * loi u ' 11 F^se<.V and 4 none of the sums which had been voted 
lor the public service were appropriated, for no Appropriation Act 
h<ul Jecn passed. The dissolution of Parliament under these cir¬ 
cumstances was severely commented upon by constitutional autho¬ 
rities in the new Parliament.* The chancellor of the exchequer, 
in defending the course pursued by ministers, declared that during 
this interval there had been no irregular issue of public money, for 
that 4 the public expenditure had been maintained out of the sums 
appropriated by Parliament ; 1 clauses of appropriation having been 
1 -’Hod In certain Bills passed in the previous session, although 
’here had been no general Appropriation Act. * I n the issues that 
bad taken place, therefore, the government had acted according 
to law, and under the authority of Parliament.* * On the death of 

* Hauell, 200-2Q£>. See the chequer in 1807, on this case. Pari, 
commit* ; inr j explanations of Mr. I), v. 1), p. 031. 
cli val, chancellor of the ex- * lh* |^6m y Ik p. 03L 
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£*eorge III. in 1820, the Commons, in anticipation of a dissolution 
of Parliament, voted certain temporary supplies, which were not 
appropriated by Act of Parliament in that session. Objections were 
raised to these votes in the House of Lords, as being an infringe- 


<SL 


Or in 
1820 . 


ment of the right of their lordships to assent to the grant of supplies; 
hut it was ultimately resolved 4 that this House, from the state of 
public business, acquiesce in these resolutions, although no Act may 
be passed to give them effect/ 2 Again, in 1831 , owing to the ex- Or in 
eitement occasioned by the rejection of the Reform Bill in the House 1So1 
of Lords, Parliament was hurriedly dissolved in April, lief ore the 
passing of an Appropriation Act. The new Parliament met on 
dune 14, when all the grants of the former session were re-voted in 
Committee of Supply. 11 


* Hans, I). v. 41, pp. 1631-1635. 


* May’s Frac* ed. 1883, p. (MO, 
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Account, votes on, 757- 700 
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f rown, consent of Parliament 
not necessary to, 373 
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— of Uniformity, obligations of, 517 
"fj '."Arm advances of money, 787 
A Mur, Mr., liis right to evict bis 
tenants contested, 582 
d ding-ton. Mr., bis administration, 
1-17, 264 

Addresses to the Crown for advance 
money, 700, 760 

delaide University, incorporated 
powers of, 600 

Administration (the): in Parliament, 
Qj *32, 33; bow to increase its 
strength, 51 ; benefits of a stable, 
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1mm, 139; of Lord Sheibume, 
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Admiralty, conduct of the board in¬ 
vestigated , 634-536, 643,673 
Advances of public money, 726; 

precedents, 726-730 
Advertisement duty, motion to re¬ 
duce, 715 

Advice to the sovereign carries re- 
$ pon sih i 1 ity with it, 118 
Afghanistan papers, debate on, 357 
Albert, Prince, his cliaraeter and 
public conduct, 209* See also 
Consort, Prince 

A1m'a ndra , soi z u re o f th e, 57 3 n. 
Ambassadors and envoys, office of, 
360; not to be controlled by Par¬ 
liament, 361 

American war, bow brought to a 
close, 353 

Anglo-Saxon nobles, 51 
— polity, 49-56, 58 
Anne, Queen, personal acts of, 276 
Annual charges, 738 
Appointments: to office, 015; in 
the Church, 618 : in (lie army and 
navy, 618, 619 

Appropriation Act, 787, 816, 819: 
clause in the liill of Supply, .Si7 : 
Bill, proced n re u pon, s I 9 s 2 5; 
presentation of, 821 : prorogation 
of Parliament before passing an, 
824 

Arbitration in international disputes* 
354 

Aristocratic element in House of 
Commons, 13 

Arms, investigation by Parliament 
into, 622 

Army and navy: subject to minis¬ 
terial control, 121, 527; preroga ¬ 
tive concerning, 520-554 ; a aland- 

ing, maintained by consent of 




AREl 


CAT 



INDEX* 



Parliament, 521, 524; Discipline 
and Regulation Act, 523 ; com¬ 
mander of the forces, o38; s ob¬ 
ject to parliamentary control, 529 ; 
absolute power of the Crown to 
remove officers of, 530; ministe¬ 
rial explanations in exercise of 
prerogative concerning, 533 ; pre¬ 
cedents, 533-548; secret societies 
in, 537 ; enquiries into system ot 
promotions in, 54(5; Indian officers, 
54 G; appointments, how made, 
61H; pensions to widows and 
orphans in the, 658; grants, au¬ 
thority to use surpluses for de¬ 
ficiencies, 818. See also Troops 
Arrow, affair of the, 226 
Attorney-general ordered to prose¬ 
cute offender*,575 
Atda Regia, U1--03 

Australia, democratic institutions 
in, 21 
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: ., tirnment, 5 

I . h rr ' unexpended, surrender of, 
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Banks, Canadian, report of com¬ 
mittee on insolvent, C05 
Barber, Mr. W. IL, case of, 586 
Barons forced to recognise the rights 
of the burgesses, 69 
Barry, Mr,, case of, 678 
Barwis o. Keppel, 521 n, 

Bath, ordeT of, appointments to ? 601 
Bath and Wells, case of the bishop 
of, 573 n, 

Baylia v. Bradley, 30 p, 

Beales. Mr. E., ease of, 631 
Bedchamber question, 20J, 202, 292 
Boll, J-, case of, 586 «■ 

Bethel 1, Mr., ease of, 680 
Bewieke, Mr., case of, 587 
Bills; suspended and resumed at 
next session, 388; royal veto 
upon, 407 ; injunction may be 
i ss u ed on cert ain, 605; in v o tv u) g 
money charges must be recom¬ 
mended by the Crown, 693, i 05. 
See also Public, Private 
Births case, 603 n. 

Births of cm incut states men, dates 
of, 34 4 

Bishops, xee Church of England 

Bode, Baron do, case of, 705 


Boroughs (nomination! use of, 43; 

In the hands, of peers, &c., 125 
Boxer, Colonel, case of, 678 
Bradley v. Baylis, 80 n. 

Bribery practices, investigations into, 
575 

British coast fortifications, estimates 
for contracts, 767-770^ 

— Museum, estimates, 751 

— subject, rights of, 300, 870 
Bromley, Sir R., case of, 637 n* 
Brougham, Lord, on a weak minis¬ 
try, 32; on the kingly office, 
311; resolutions on prerogative of 
mercy, 566 

R rude n ell, Lord, case of, 540 
Budget: local, 728; introduction of 
the, 7S7-790; questions upon the, 
789; measures considered in the, 
790; amended and rejected by 
the House, 797-799; precedents 
of, 799-806; the whole resolutions 
included in one Bill, 814; final 
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and expenditure, 820. See also 
Estimates 
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made responsible to Parliament, 
104, 106; not to withhold advice 
from the sovereign, 15S; objec¬ 
tion to appointing contending in¬ 
terests in formation of, 160; 
Council, 328; council not attended 
by the no vo reign, 335 ; unity of 
responsibility in, 494. See also 
8 overeig n ? Mini sters 
Canada* debates on military defence 
of, 436 n. 

Canning, Mr., his administration, 
177, 255, 327; ease of, as ambas¬ 
sador, 361 

Canton, affair of the Arrow at, 226 
Cape of Good Hope and Zanzibar 
mail contract, 777 
Capital sentence, remission of, 558- 
609 

— punish meat, report of committee 
on, 558 n. 

Caroline, Queen, case of, 128 -180 
(‘astro v* the Qua on, 574 it. 
Cathedrals, report of committee ou 
state of, 433 

Catholic question, 123, 124, 127, 
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116-ICO, 152, 153,155-157,183, 
)C5, 172, 174, 175 177, 184, 185, 
216 

^410 ^ a ^ U6j legislation on the, 


OertifieateSj Bill to reduce duty on, 

Ga^sion of territory by the Orown, 

^harab^fs; legislative, arguments in 
bivour of two, 39 n ,; 43 n. ; ditto 
in favour of a single, 40 n. ; origi- 
nally sat together, 71 
Chaplains to House of Commons, 
j 665 

Charges, annual, 738 
Charles I. and the House of Com- 
moi)8 ; relations between, 00; his 
execution, 98 

Charters, prerogative in granting, 
598-6Q8 ; to universities, 599, 000 
Chartist prisoners, 500 
Checks and balances in government, 
^ a paper on futility of, 7 n. 

China, enquiry into mortality of 
troops in, 5J7 

Church of England : legal position 
of, 502-519 ; in England, 502 ; the 
sovereign the supreme governor 
of, 504 ■ in the colonies, 500; 
ni Canada, 513; in foreign lands, 
510; Act of Uni fomnty, 517; 
patronage, how distributed, 018; 
increased accommodation in the 
country, motions on, 70S 
Churchward and Jenkins, contract 
case of, 754, 772-776 
Civil contingencies, 730 
— list, 349, 350, 650 
‘ service: principles of pernm* 
nence in, 613; American system, 
613, 614; nominations, 621 ; pro- 
motions, 621 ; competitive exami¬ 
nations, 623, 620 : appointments, 
625 ; must not engage in politics, 
631, 633, 649; fidelity hi, 632; 
exercise of franchise by, 632, 634; 
power of dismissal from, 629-631, 
635; work outside of office, 636; 
pensions, 637 ; expenditure, 638- 
642 ; organisation, 643 ; report of 
u commission on, 613 643, 676; 
regulation of salaries, 646, 648, 
661-667, 679; ex-officials subject 
to recall, 617 ; political influence 
on behalf of, forbidden, 649; pen- 
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sions to widows and orphans, 

657; estimates, 743, 730, 751 
753, 759, 76L See also Public 
officers 

Clerks, the, of both Houses, 628 
Coalition (the) ministry, 1783, 142 

— definition of, 237 

Coast fortifications, contracts for, 

767-770 

Cochrane, Lord, case of, 585 
Cockburn, Chief Justice, charge in 
the case of Nelson and Brand, 
548-551 

Colenso controversy, 508 -510 
Colleges, see Universities. 

Collier, Sir A. P* T case of, 678 
Colonial defences, 435 

— bishops, 511,515 

— Church, position of the, 606 
Colonies, Church of England iu, 

506-516 

Combermere p. Dickson, 347 n. f 498 7 i * 
Oommander-in-Chief, office of, 122, 

528; motion to reduce salary of* 

671 

Commissions of enquiry, 431 
Committee of Supply, 751 ; dis¬ 
cussion on military and naval 
eati mutes before first vote, 762; 
civil service, estimates iu, 752* 

See also Supply 

Committees: intrusions of, in con¬ 
cerns of executive government, 
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428-480; nature and construction 
of, 429, 430; rpsult of enquiries 
of, 431; precedents of proceedings 
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to individuals for Jesses unless by 
previous sanction of the Crown, 

692; in Cape of Good Hope, 
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699 

Commons, House of: relations be¬ 
tween House of Lords and , 37; 
position of the, 43; decides the 
fate of ministries, 44; rising power 
of the, 71, 72; when its power 
was -fully attained, 73; early 
eilbrte to check the Privy Council 
76; advise increase of the Coun¬ 
cil, 79 ; emancipated from control 
of the Grown by abolition of 
nomination boroughs, &c., 136; 
right to express opinion on choice 
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of ministers by the sovereign, 
107; right to advise the Crown, 
417 ; defects of, 418; encroach¬ 
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tions on exercise of royal preroga¬ 
tive, 425; does not vote money 
unless required by the Crown, 
989; and only on ” application of 
the Crown, 699; resolution or 
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expenditure, 699 
Commune concilium rngn% GO, 65 
Competitive examination, svstem of, 
623,626 

* Confederate Earns. 7 case of, 574 n. 
Confidential reports, 4 ±2; papers 
withheld from Parliament, 350, 

< Conservative and * Liberal/ origin 

of terms, 137 w- 

C«msolidatecl Fund, 733, 737 , 

Consort, Prince, death of the, 288; hm 
aid to the Queenj 289 ; household 
of, 293; as private secretary to 
the Queen, ‘2QS\ constitutional 
position of, -399-304; bis services, 
304 

Constitution : contrast between 

theory and practice of the, 0, 
Mr. Disraeli on the, 25; growth 
of, 104 ; defined, 384 
Constitutional government : defini¬ 
tion of, 1; development, 69 ; re¬ 
view of the history of, from 
Not mart Conquest to William of 
Orange, 102; Epoch of 1782, 
136 

Contracts: entered into by public 
departments, 488-493 ; control of, 
by Parliament, 488, 490, 766- 
7 H4; standing orders concerning, 
490; that require approval of 
j jouse of Commons, 493; for pub¬ 
lic service, in excess of estimates, 
706 768; require sanction of Par- 
foment, 707 ; for iffljtary works, 
ih, \ for new works, 7G9 ; postal, 
771 s 776-784; packet and tide- 
graphic, 771 _ 

Convictions, erroneous, 535-588 
E. hi vocations of the Church, oOl, 
505 

Corn law question, 208-210, 212— 
214, 216 

Coronation oath, article on, 67 n. 
Sue also Sovereign 
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Corporate vested rights in United 
States, 606 

Corporations: power to create, 598, 

601 ; private, 602; power of 
Parliament to dissolve, 603; pre¬ 
cedents concerning, 603-696 
Correspondence, private and confi¬ 
dential, publication of, 360 n *; 
motion for, 411 
Corrupt practices, 573 
Council of State, organisation of, 98- 
100 

Councillors, had power to arrest 
during period of £ Government by 
Councils/ 93 

Councils, government by, 88 
County families, influence of, 34. 

See also Governing families 
Courts-martial, precedents of parlia¬ 
mentary enquiry into sentences of, 
531, 538; papers concerning, re¬ 
fused to Parliament, 539 
Credit, votes of, 757 
Crimean War, 47; enquiries into, 
540-542 

Cromwell abolishes the Council of 
State, 100; his council, 101 
Crown (the) ; powers to be exercised 
through ministers, 3; and the 
House of Commons, obsolete pre¬ 
rogatives of, 0; and House of 
Lords, ancient rights though dor¬ 
mant not disallowed, 7 ; necessity 
for strengthening its influence in 
Parliament, 19, 24 ; effects of 
democratic reform in Parliament 
on, 23 i advisers ol the, 59; power 
of, under Henry VIIL, 89 ; cannot 
take notice of 1ms inn a depending 
m Parliament, 117; waning 
authority of the, 136 ; ought not 
to maintain, for a length of time, 
a government against will of the 
1 1ous e, 211; di $t inction bet we ei i 
hmds granted by state and private 
property of the, 350 n , ; and foreign 
p o wers, i ntercourse bet w een, 3 55: 
doubtful if territory may be ceded 
by the, without consent of Parlia¬ 
ment, 372 ; and the issue of Orde rs 
in Council, 457; may not add to, 
alter, or dispense with any law, 
459; patronage, 622; absolute 
power of, to dismiss public servants, 
629-631, 635; taxation initiates 
with, 710; may not receive gifts 
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or loans without consent of Par¬ 
liament, 724; debts due to the, 
how reinitl ed, 726, 730. See also 
Parliament, Prerogative, Sove¬ 
reign 

Cumulative vote, 27 
Cunard mail contracts, 402 
Curia refjk, 00-63 

Customs officers, remuneration of, 

680, 6S4 


DANISH claims, case of, 706 
Darling, General, case of, 537 
Dartmouth (College, case of, 607 
Dawkins, Lieutenant-Colonel, case 
of, 631 ti. 

Beades, the Messrs,, case of, 581 
Debates, prejudicial, should not he 
allowed, 441 

Debts: unfunded, 738; due the 
f 3 row n, h ow re m \ tted, 7 25, 7 30 
Decorations, rule concerning foreign, 
500 

Defeat of ministers, see Ministers 
Democracy, articles on, 21 n. 
Democratic reform, efleets of, on the 
Crown in Parliament, 23 
Denmark, invasion of, 371 
Departmental regulations, 464; dis¬ 
cussed In Parliament, 482 
Derby, Earl, first administration, 
210, 257; second administration, 
228, 257 ; third administration, 
230, 258; on the influence of the 
sovereign, 313 

Despatches, when to he withheld 
from Parliament, 358, 359; eti¬ 
quette concerning, 359; premature 
communication of, 441 
Dickson v. Com berm ere, 347 498, 

630 


Douglas, Lord, case of, 680 
Dun don aid, Lord, case of, 585 
Duty : on certificates, Bill to reduce, 
715; on advertisements, motion 
to reduce, ih . : on paper and hops, 
716; on fire insurance, 717; on 
railway passengers, 719; on malt 
tax, 720 ; on male servants, 721 ; 
new rates of, 793 ; when collected, 
ih .; how levied, 794 ; on spirits, 
ib> ; on foreign commodities, 795. 
See ako Taxation, Taxes 

ECCLES IA STId VL, prerogative in 
matters, 501 

Edmunds, Mr. L., case of, 685 
Education, in Ireland, 426; com¬ 
mittee of Privy Council, regula¬ 
tions and functions of, 465-469 ; 
office, inspectors* reports, 141—446; 
minutes to he Lid before Parlia¬ 
ment, 465 ; how submitted to 
the House of Commons, 468 
Election, Parliamentary , of executive 
officers unconstitut Lona!, 143 
Elections: interference of peers at, 
11 ; influence of peers at, 12, cor¬ 
rupt practices at, 575 
Electric Lighting Act (1882),powers 
of the Board of Trade in respect 
to the. 475 

Elizabeth, Queen, government of, 
and her Parliament, 93, 94 
El phi ns tone. Lord, case of. 534 
Endowed Schools Act, report of 
committee, 477' 

Endowments, Parliament the su¬ 
preme trustee of, 472 
Engledue, Lieutenant, case of, 074 
Enquiry, proceedings of Court of, 
not to he laid before Parliament, 


Diocesan synods, in England, 605; 

in the colonies, 612 
Disembodied militia, estimates, 739 
Dismissals from commissions of the 
peace, 582 n. 

Dispensing power of the Crown. 459 
Disraeli, Eight Hon. B., administra¬ 
tions of, 238,258 

Dissolution, prerogative of, when 
it noav he advised or opposed, 207, 
229, 231, 232, 239, 240, 25 L See 
also Ministers 

Dockyard labourers, 683 ; works, 
771 


581,538 

Episcopal Church in Canada, ->12 
Erroneous convictions, 683-688 
Established Chmvh, see ( 1 hutch of 
England 

Estimates: presentation of, 789 742; 
s apple mentary, 740, 742; civ il 
service, 743, 750; precedents of 
efforts to submit, to a select com¬ 
mittee, 744 716; precedents of 
motions to reduce, 746-748; clas¬ 
sification of, 749,751 ; contents of ? 
749 ; contain few aids to private 
charities, 750; for a full account 



of the civil service, 750.*.; fur 
British Museum, ib.; portion of, 
voted. ‘ on account ’ in unexpected 
emergencies, 758; public expen¬ 
diture in excess ot, 760, 70S. See 
also Supply, Votes . 

Evidence given by public officials iu 
court, 498 

Exchequer, gross receipts to he paid 
into the, 734; lulls, 786 

Executive authority: abuse of, 456; 
limits to, 457» See also Ministers 

Executive legislation, control of, by 
Parliament, 470, See also Minis¬ 
terial, Ministers 

Expenditure: resolution or address of 
House in favour of special grant 
of 090; must originate in Com- 
mlttee of Supply, 700; motions 
for reduction of, 740; precedents, 
746-748 

Eyre, Governor, case of, 554 


FEES payable on patent or digni¬ 
ties, 502 n. 

Fenianism, information withheld on, 
440 

Fennelly’s case, 568 _ 

Financial measures; time allowed to 
consider, 792; contracts and loans, 
706; propositions included in a 
Bill, 815. See also Budget, Supply 
Fire insurance, motion to reduce 
duty on, 717 

Fits', william, Earl, dismissal of, 064 
Foreign affairs, opinions expressed in 
Parliament on, 979, 380 
. _ nations, interference by Parlia¬ 
ment with internal concerns of, 
373 

_ policy: censure of, 37; Parlia¬ 
ment should be informed of, 355 ; 
advantages of doing so, 360; ob¬ 
jections to its publicity on part of 
foreign governments, 350 
powers and the^ Olown, inter- 
course between, 855 
Forestal inelosurea, 436 
Parti tieations on the const, proceed¬ 
ing;: in Parliament concerning, 416, 
498, 709 ; contracts for, 76/ -/ 70 
Fourdriitier’s patent case, 692 n. 
France, democratic institutions m, 
21 

Franchise, evils of enlarging, 21,22; 


exercise of, by civil servants. G82, 
634. See also Public officers, Reform 
Freeman, Mr, article on origin of 
representation, 51 n* 

French government, despatch from, 
on right of asylum, 227 
Frost, Williams, & Jones, case of, 
564, 567 

Fulford & Wellstead, case of, 574 n. 


GALLEY, W., case of, 580 n. 

Galway postal contracts, 492, 770, 
779-782 

George I., as a sovereign, 270 ; per¬ 
sonal acts of, 276, 277 

— II., as a sovereign, 276; personal 
acts of, 277-279 

. — III*, his character and conduct, 
112, 279, 312; his friends as ad¬ 
visers, 114; they formed a distinct 
party, 115; shaped his own policy, 
121 ; quarrel with his Ministers, 
123; his personal influence, 124; 
mental malady and proceedings on, 
147, 339-842; personal acts of, 
279-283 

_ IV., character of, 126; as a 
sovereign, 127; personal acts of, 
283, 284 

f Gerrymandering , 1 28 n. 

Gidley Palmerston, 499 

Gifts or loans to Crown or depart¬ 
ment of state illegal without 
consent of Parliament, 724 

Gladstone, Right lion. Mr,, article 
on first Reform Act, 20 n .; admin¬ 
istrations of, 246, 258; remarksnn 
expedition of public business, 478 ; 
his budgets, 804 

Goderich,"Lord, his administration, 
179 ; never met Parliament, IS2 ; 
cause of retirement, 255 

Governing families, their influence, 
12, 34, 125, 132, See also Whig 
families . 

Government: parliamentary * defined, 
1 ; by prerogative, effect of, 4; 
importance of a strong, 19; by 
councils, when ended, 94 
stores: sale of, 645; parliamen¬ 
tary control over, 725; not per¬ 
mitted to give away stores, 726 

Governor of Victoria, correspondence 
relating to recall of, 677 
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Brand Remonstrance, 07 
Omni, Captain, case of, 709 
Grant: resolutions and address for a 
special, 099-701 ■ the Tlouso may 
increase a special. 702: a perma¬ 
nent, 707 J r 

Great Council, the, 05, 73 
Green, Hey. Mr,, case of, 569 
-treinille administration* 121. 155- 
254 

Grey, Earl, suggestions oil reform, 
20; objections to his plan, 28; 
plan to strengthen ministers in 
Parliament, 31; administration, 
^SB, 255; on tlie kingly office, 
313 

Gross receipts: to bo paid into the 
Exchequer, 734; brought under 
more immediate control of Parlia¬ 
ment, 734-737 
Gurney ; Baron, case of, 580 


H ALLS case of pardon, 663 n, 
Hampden, case of Hex v, Hampden, 
458 

I tan over, pension to king of, 681 

II a n oyer i an dyn asty, 111 
Harbour at Holyhead, 437 
Harbours of refuge, 433 
Hardwick q, Lord, twice refused to 

affix great seal to treaties when 
required by George II. to do so, 
107 

Hartlepool Railway Company, 603 
Havens, Mr., case of, 582 n. 
Heathcote v m North Staffordshire 
Railway Company, 600 n. 

*— Mr., case of, 673 
Holt, King v. Parsons, 654 n. 
Holyhead Harbour, report of com¬ 
mittee on, 437 
Homes v. the Queen. 344 n. 
i I onou Y3 : prerogati v o i n grant ing, 
580-597 ; not necessarily at insti¬ 
gation of ministers, 580 ; proceed¬ 
ings in Parliament in relation to, 

590 

Hop duty, motion to reduce, 716 
House of Commons: representation of 
the Crown, aristocracy, and com¬ 
monalty in the, 9, 13; introduction 
of ministers t herein, 9, 110 ; its con¬ 
stitutional position, 43; difficulty 
of controlling, since Reform Act, 
132 ; is a council of control and 
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advide, 164 ; not to interfere with 
the Crown in nomination of its 
servants, ib. 

Household, royal, appointment ot 
members of, 290-294; removal of 
officers of, 201 

Hulk system, complaints against, 579 
Hume, Mr. J., his labours on behalf 
of economy, 762 
Hutchinson t\ Palmer, 495 n. 


IMPEACHMENT of ministers, 108 

Inclosure Commissioners, powers of, 
471,474 

Inclosnres of royal forests, report of 
committee on, 436 

Income tax, motion to reduce, 714 

Indemnity, Bill of, 555 

India, fate of Bill for the govern¬ 
ment of, 116 

Indian army: employment of, out of 
India, 523; officers of, grievances, 
540 

Injunctions on Bills In Parliament, 
605 

Insolvent Debtors’ Court, officers of, 
682 

Intervention in foreign affairs, 373- 
380 

Ionian Islands, cession of, 372 

Irish Coercion Bill (1834), 193, 194, 
217; (1881), 470 

— Established Church question, 193, 
198, 200, 201, 238, 240, 241, 245 

— magistrates, cases concerning, 
681-584 

— Court of Chancery, motion to 
niter constitution, 077 

Irwin, Mr*, case of, 345 


JAMAICA BILL, defeat of ministry 
on, 200; arguments in the case ot* 
553 k ? 654 

Jervis, Captain, case of, 638 
Jews in Parliament, 409 
Judges: proceedings against, in Par¬ 
liament * 571, 578 ; conduct of, nut 
to be lightly impugned, 574; notes, 
ordered to be presented, 578 n, ; 
necessary qualihostions of, 586; in 
Ionian Islands, case of, 07 6 
Judicature, court of, 483 
Judicial tribunals, curtailment of 
powers, 483 
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Judicial appointments, how con¬ 
ferred, 619, 6 77 

Judiciary, matters concerning the, 
571-688 , t 

Jurors, enquiries dKenung, 584 
Justice, administration of, subject to 
parliamentary control, 570-588; 
erroneous convictions, 585 


KEM3PENFELDT expedition, 584 
Kennedy, Mr, T, F., case of, 675 
Keppel v. Earwig, 521 n , 

King, Sir A. B., case of, 703 n. 

King (Anglo-Saxon), office of the, 
50, 63, 55 ; (Norman) election of 
the 56; power of the, 57; councils 
of, 60-63 j Henry TI, and Mb 
council, 66 

‘King enn do no wrong, z, ^ 0 -- 
relations between the sovereign 
and his ministers, case of, as early 
as 1316, 77*, secretary of the, 91 ; 
vote in 1649 to abolish the office 
of, 98 

King's council: regulated by Parlia¬ 
ment, 79 ; restrained by the Com¬ 
mons, 79,85 : development of, 81, 
82 ; business before, 85, 80; com¬ 
plaints against, 87 
1 King's friends/ party of the, 114 
Kings household, removals from, on 
petition of the House of Commons, 
80 * 

Kindly office, sw Grown,38 yal func¬ 
tions, Sovereign 


LA PIES of the bedchamber, 292, 
293 

Lafavctte, General, case of, 376 
Lancaster, Earl of, bis constitlticmal 
demands, 7v # , . 

_ho^se of, constitutional reign of, 

80 

Landed Interest, representation of, 
25 . _ 

Lands, distinction between* assigned 
by state to Crown and private 
property of jprown, 350 n* 

Laval lm versify, case of, protest 
concerning powers conferred on, 
000 

Law co i, s when established, 63 
— o fficera, opiniona o F, not subin it ted 
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to Parliament, 578, 577; pre¬ 
cedents, 577 
Leeds Bankruptcy Court ease, 684 
Legal immunity of ministers, 498 r 
499 

Legislation in the absence of an 
executive government, 247 

— report on, by means of provisional 
orders, 47 G 

Legislative : (early), assemblies, 68 ; 
measures between both Houses, 

389; facility of, 390-400; powers, 
jealousy of Parliament in entrust¬ 
ing, 482 

Letters from sovereign princes, eti¬ 
quette concerning, 3GO 
“ opening at post office, report of 
committee on, 432 

* Liberal J and f Conservative/ origin 
of terms, 137 n. 

Life peerages, 593 

Liverpool, Lord, his administration, 
168,254 

Loans, or gifts; riot permitted to 
Crown or public departments 
without consent of Parliament, 

724; parliamentary control of, 

72*5* how made and remitted, 

725, 726, 730 ; to foreign powers, 

731; precedents, ih* ; transactions, 

789 ; financial contracts, 796 
London University, resolution con¬ 
demning the elevation of tho 
building, 450 

Lopez, Sir M., case of, 565 
Lord Lieutenant of Ireland, and re¬ 
mission of sentences, 5G7 

— dismissals of, from office, 011 
Lords, House of: its dormant powers, 

7 ; ita constitutional position, 30 ; 
relations with House of Commons, 

37; free from sectional Interest, 

38; seldom initiates legislation, 
i7l ; important services of, 39 ; 
ability to estimate public opinion, 

40; should not give persistent 
opposition to House of Commons, 

41 ; reasons why it should have 
confidence of the nation, 42; ori¬ 
gination of measures in the, ih . ; 
reform of for and against, 42, 48 ; 
does not- decide the fate of minis¬ 
ters, 44; controls, amends, and 
revises legislation from the Com¬ 
mons, 389; suggestions from pri¬ 
vate in embers on Money Bills, 
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60.3; practice upon petitions for 
aid, and financial enquiries, GOG; 
controversy between House of 
Commons and, as to right of 
enquiry into expenditure, 697; 

recommendations of, involving 
expenditure, 697, 60S 
Lucan, Lord, case of, 58:2 n. 


jrAODONNELL, Mr. , case of, 605 
M Mahon, Colonel, private secretary 
xr, v { ^' jr t' e IV., 295, 669 
i! , Sir J.j case of, 591 
Magistrates, proceedings in Parlia- 
meat for removal of, 582 
Mfc^ua Carta, (36, G8 

and telegraph contracts, 4DL 
& ee also Contracts 
Maitland, Sir 1\, case of, G72 
Mole servants, Bill to red nee doty on, 

Mnl on vy, constable, case of, 579 n. 
Malt tax, motion to reduce duty of, 
720 


Manchester, Bishop of, y. Attorney- 
General, 4G l n. 

Martial law, 64S-55$| responsibility 
of minister# iu, 553 

Maximilian! Emperor, remarks on 
proposal to record opinion of 
House on murder of, 375 n. 

Meath, ease of the Crown solicitor 
for, G71«* 

Melbourne, Lord, his administra¬ 
tions, 133, 193, 200, 255, 25G; 
abstract of defeats sustained by, 
202; number of unsuccessful Bills 
introduced bv, 203; acts as the 
Queen & private secretary, 297 

Melbourne University, powers con- 
furred on, 699, GOO* 

Melville, Lord, impeachment of, 
164 

Members of Parliament, payment of, 

70 


M ercy, exercise of prerogative of, 554- 
6(59 ; strictly confined to criminal 
offences, 666; wrongful exercise 
of prerogative of, 269 
Merit, motion in House of Lords for 
order of, 590 

Middk-miss v, Attorney-General 
495 m 

Military law, 626 
^ reserve funds, discussion on, 724 
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Militia, the, 525; dismissal of officers 
of, 530; (dLembodied), estimates 
of, 739, See also Army 

Ministerial defeats in Parliament, 

144, 202-295 

— financial propositions, 797 

— interregnum, 102-168, 176, 225, 

334 

— measure should not he con¬ 
sidered immediately after stato* 
ment of its principles, 790 

— oligarchy, dangers of, 885 

— responsibility; progress, and ex¬ 
tent of, 2, 3,' 111, 118, 265, 273, 

274, 384, 417, 541; theory of, 

135; for the dismissal of their 
predecessors, 135, 196,329; when 
first acknowledged, 204; for acts 
of the Crown, ^05, 206; for the 
official acts of their subordinates, 

G28 

— supremacy over officials, G29 

— trust, 3S5 

Ministers; responsible for exercise of 
kingly authority, 2, 3; in the 
House of Commons, 34; ought 
not to have seats ex-officio > ib .; 
right to retire without incurring 
displeasure of the sovereign, 77, 

78; impeachment of, 108; when 
the right to dismiss, should bo 
exercised, 134; absence of, does 
not remove the right to free dis¬ 
cussion, 183; but cot desirable 
in disputable measures, ib, ; to 
what extent a defeat should com¬ 
pel a resignation, 203-20G, 207, 
208,210, 216, 232,243; resigna¬ 
tion before meeting of Parliament, 

244, 251; the channel of coniniu- 
meutbn with the Crown, 207; 
their appointment and dismissal 
by the Crown, 316, 330, 334; 
entitle! to fair trial in Parliament, 

318 ; sovereign's right to nominate, 
ib, ; accept office without a 
majority in the House of Com¬ 
mons, 819; how far they are 
selected by the sovereign, 324, 

331; must possess the confidence 
of Parliament, 323; sanction of 
the Crown in appointment of a 
new, 333 ; must have the implicit 
confidence of the sovereign, 836 ; 
responsibility of, for exercise of 
prerogative, 384; duty to shield 
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the Crown from peraoiml obloquy, 
385; free exercise of executive 
functions j 415; liow controlled by 
Parliament, 415, 416; account¬ 
able to Parliament, 421; when 
papers are ret used by, 443; duty 
of, to protect interests of private 
individuals in Parliament, 451; 
abuse of executive authority, liow 
to he dealt with, 456; remedy 
against illegal or oppressive acts 
of, 493, 490, 498; immunity of, 
in courts of law, 494, 498, 499; 
aworn to hoop the sovereigns 
counsel secret, 497 ; not to divulge 
council secrets in courts of law, 
497 ; responsibility of* for control 
of the army and navy, 527, 528, 
See also Privy Councillors, Minis!ry 
Ministry: evil-s of a weak, 52; of 
^ all the talents/ 121, 155; new, 
constitutional confidence in, 150; 
dismissal of, explanations to the 
House, 157; in accepting office, 
become responsible for dismissal 
of preceding ministry, 195, 196; 
delays in forming, 320 ; formation 
of n new, 330; right of a sove¬ 
reign to take advice of a peer cm, 
334* See also Ministerial respon¬ 
sibility, Ministers 

Minorities, representation of, 29; 

articles against, 29 n .; minority 
t administrations In i louse of Com¬ 
mons, 196, 217, 210, 228 
Min ut qs of council : rig I Lt fill limits of, 
4*>4 ; on educational matters, 465 
Monahan, Chief Justice, case of, 
573 n, , . 

Monarchical and aristocratic ele¬ 
ments, rights of, to representation 
in the Commons, 24 
Money Bills: by private members, 
(;yg j gtm^estlons from the blouse 
of LordTon, *&•; Bills imposing 
public charges have caused abuse, 


mtuutv , 

004; new standing orders re¬ 
garding, 69$, 696 ; Lords’practice 


dilieniiit, 696; concerning prac¬ 
tice in the colonies, 806, 807 ; 
the various hinds of, 81 5j speech 
of the Speaker on presenting, 821, 
822 

Hunger, Hills involving, 705; 
must \recommended by the 
Crown, ib. 


NOE 


<SL 


Money: resolutions or address of 
House in.. favour of particular 


grants, 699-701 ; House may 


increase a special grant, 702, 
advances of public, 720-730; 
addresses for, 766; <id interim 
advances, 787. See alao Supply 
Mont fort, Simon dc, 67 
Montreal and Kingston Railway, 
charter granted, 607 
Morrison, Rev* Dr., motion rejected 
to grant a pension to the family of 
the late, 082 

Motions: for papers should not con¬ 
tain argumentative matter, 453; 
formal, to take the sense of the 
House on pecuniary questions, 
702 ; precedents concerning, 703- 
709; for reduction of expenditure, 
746 ; precedents, 746-748 
Mozambique, consul at, case of, 677 
Muir, Palmer, &c., case of, 563 
Mutiny Act, 522-523 


NATIONAL council, attempt of, to 
elect officers of stato, 79 
Gallery, proceedings to deter¬ 
mine site of, 426 

Navarino, consideration of claims of 
officers engaged in battle of, 701 

Navy and army, prerogative relat¬ 
ing to, 520-554; enquiries into 
promotions, 534-536, 543. See 
also Army 

Negotiations pending, papers con¬ 
cerning, 357, 359 

Negro apprenticeship in the colonies, 
423 

Nelson and Brand, Chief Justice 
Cockburn’fl charge in cose of, 548- 
551 

New courts of justice, motion con¬ 
cerning, 449 

— works, not to he undertaken 
without sanction of Parliament, 
769,770 

Newport, Sir J*, case of, 681 

New Zealand, episcopate, 513-515; 
University, 001 

Nobility, liberal loudencies of the, 35 

Nomination boroughs, 13, 14 ; effect 
of abolition of, 16 
of ministers by the Crown, 824 

Norman polity, 58- 68 

North, Lord, his administration, 138 
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Nortli Staffordshire Railway Co, v . 
Hestlicoto, 600 n * 

OATHS iii Parliament, 400 
0 Brien, W illiatn S., case of, 559 
Officers of array and navy, control of 
the Crown over, 529 
and offices; protection to, 495; 
public, C09“GS8; political and 
non-political, 612; appoint meat 
to, G15-G2I ; judicial, 619 ; in the 
gift of judges, 620; parliament¬ 
ary, 627 ; subordination of, to a 
political head, 620 
" Grown has absolute power to 
dismiss/ 630 ; must not engage in 
politics, 631, 633, 649 ; fidelity in, 
632; public despatch prohibiting 
. offensive letters to press, 632 v. 
See also Public officers, Civil ser¬ 
vice 

Offices of courts of Jaw held for life, 
630 n r 

Official papers; disc ret Ion in with¬ 
holding from Parliament, 357, 
359; extracts given in certain 
coses, 357 ; parliamentary grounds 
for ordering, 453 

Officials. Se<$, Officers, Civil service, 
Public officers 

Opinions, legal, for the executive 
government considered confiden¬ 
tial documents, 576 
Orange lodges, address to discou¬ 
rage, 423 

Orders hi council; authority of the 
Crown in, 457, 460-463; ille¬ 
gality of, issued by the Stuart 
sovereigns, 453; when they re¬ 
quire the sanction of Parliament, 
462 

— and minutes of council mid de¬ 
partmental regulations under con¬ 
trol of Parliament, 464 
Ordinary council, 64 
Ordnance, cose oi the office ol lidut.- 
gen, of, 670 
Orsiii, refugee, 227 
Overend, (lurney & Co. tv the Queen, 
576 n. 

Oxford and Cambridge Umvarsity 
Reform Acts, 472 


PALMER, Mr., case of,703 
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Palmer tv Hutchinson; 405 n, 

Palmerston, Lord, Ilia ad m mist ra¬ 
tions, 224, 234, 257, 258 

Paper duties, 716, 809-814 

Papers: when communicated to Par¬ 
liament and when refused, 430 
443; cost of furnishing, to Parlia¬ 
ment, 443 j concerning private 
affairs, ib. ; parliamentary reason 
must be given for ordering official, 

453 

Pardon : prerogative of, 554; article 
on, 556 n , ; cases of Toomer, 

Sent t, G reenland, Wager & Hall, 

563 n . ; precedents of proceeding 
in Parliament on pardoning offen¬ 
ders, 563-560. 

Parliament: introduction of minis¬ 
ters into, 9; authority of the 
Crown in, 19; functions of, 72 ; 
when first annually convened, 74 ; 
d issolu t ion o f, whon j usti fied, 2UG , 

220, 314 j cases of, from 1782 
1880, 253-253; effect of its pre¬ 
rogative, 3S7 ; a new, not neces¬ 
sarily convoked 1 without delay/ 

209; advises the Crown on the 
formation of a ministry, 317; 
should sustain the Crown in a 
foreign war, 354 ; not to commu¬ 
nicate direct with foreign sove¬ 
reigns, 362; nor receive commu¬ 
nications directly from them, 363; 
communicates with legislatures 
through the executive, 364; 
ought not to legislate on matters 
for negotiation, 371 ; result of ne¬ 
gotiations to be made known to, 
ib. ; what constitutes Parliament, 

3S6 ; its dependence upon the 
Crown, ib. ; no dissolution qn de¬ 
mise of the Crown, 387 ; effect of 
prorogation, th.\ assembling of, 

405 ; opening of, ib* ; independ¬ 
ence of, 400 ; 1 communications 
between Grown and, ib. ; revolu¬ 
tions of, 407; may advise Oio 
Crown in any matter, 414; right 
of enquiry into all acts of admini¬ 
stration, 416 ; interference by, in 
details of government, 419, 420, 

427 j limits of control, 429; in¬ 
formation given to, or withheld 
from, 439, 440; jurisdiction over 
private corporations, 451, 452; 
control of, over minutes of council 
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and departmental regulations, 
464; supreme trustee of endow¬ 
ments, 47 2 ; motions to reduce 
contracts on Houses of, 489 ; con¬ 
trol of, over army and navy, 524, 
529 ; right to full information in, 
532, 576 ; does not justify inter¬ 
ference in details of administra¬ 
tion, ib ,; functions of, oTer courts 
of j ust.ice, 571; limits of interposi¬ 
tion, 572-574; cannot entertain 
matters which are in province of a 
jury, 573?*,; legal opinions not 
submitted to, 57(5, 577 ; votes of 
thanks by, 593-597; power to 
dissolve corporations, 603; ap¬ 
pointment of officials of, 627; 
representation of every public 
department therein, 628; right 
of, to investigate into abuse of 
appointments or dismissals from 
office, 659, 666, 667; addresses 
of, for contingent expenses, 661 ; 
salaries of employes in both 
Houses, 661-606 
Parliamentary government: defined, 
1 ; to what it owes its success, 17 ; 
development of, 45; its peculiar 
advantages, 46; proceedings be¬ 
tween tlio two Houses, 389; fa¬ 
cility of, 300-400; officers, 627 
Parsons v . King, Holt, 554 n. 
Partition treaties, case of the, 106 
Party government, authorities pro 
and ce/h t 9, 10 n. ; defined, 9; 
origin of, 9, 111 

Patronage i in the hands of an out' 
going administration, 209; abuse 
of, 610; political, 616, 017; ex¬ 
tent of, in Great Britain, 622; 
abolished in civil service, 626; of 
Board of Admiralty, 673 
Payment of members of Parliament, 
70, 71 

Peace, right of making, and declaring 
war, 351-355 ; how far subject to 
Parliament, 351 

Peel, Sir E,, remarks on Reform Bill, 
23 n.; his administrations, 134, 
195, 212, 255, 256; statue of, 
mo Lion concerning, 451 
Peerages, creation of, 592; for life, 
693 

Peers : interference of, at elections, 
11 ; case of names of, struck off 
voters 1 lists, 11 n. ; influence of, at 
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PCS 

elections, 12; administrative ca¬ 
pacity of, 30 ; indifference to legis¬ 
lative duties, 41; privilege of, to 
audience with the sovereign, 260 ; 
creation of, 592 ; disqualified, 598. 

See also Lords, House of 
Pensions, how granted, 654-058; 
abuses of the pension list, 655; 
restrained by Parliament, 656; 
civil list, ib *; in army and navy, 
65$, See also Public officers, Super¬ 
annuation 

Perceval, Mr., his administration, 
161, 254; assassination of, 162; 
objection raised to pecuniary pro¬ 
vision for family, 169; appoint¬ 
ment to chancellor ship, duchy of 
Lancaster, 608 
Permanent grants, 737 
Pesth, consulship at, case of, 677 n. 
Petitions of right, 343-348; return 
of, fiated by her Majesty, 345 n.; 
case of Mr, Irwin, 345 ; in Euro¬ 
pean governments and America, 
344 n .; return of, 345 n. 

— for aid to be recommended by 
the Crown, 691, 699 
IVto, Sir M., and London, Chatham, 
and Dover Railway Company, 453 
Phillips 1 insurance case, 658 n. 

Pitt, Mr., his administrations, 119, 
143, 153, 253, 254; plan of par¬ 
liamentary reform, 126; lists of 
defeats of, 144 m; remarks of, on 
explanation to Parliament on re¬ 
tirement of ministers, 149™.; re- 
rigna office, but acta as chancellor 
of exchequer till appointment of 
his successor, 147 \ death of, 154 
Poland, affairs of, 377, 378 
Poles, vote proposed by ministry 
increased by House for the dis¬ 
tressed, 702 

Police force, complaints against, 578 
Polignac, Prince, case of, 376 
Political and non-political offices,612 
Poor Law Bills, 209 
Portland, Duke of, his administra¬ 
tions, 142, 157, 253, 254 
Portsmouth and Ohath as a dockyards, 
contracts, 771 

Portuguese Slave Trade Bill, pro¬ 
ceedings on, 371 

Post office : Sunday labour in thjh 
425; opening letters at the, 432 5 
employes, 683 
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: over, 776, 779* 

oee also Contracts 
Pottinger, Sir H., case of, 591 
1 rematuro commuMadon of des¬ 
patches, 441 

Prerogative government defined, 4; 
downfall of, 95 

'definition of, 314; in connection 
with Parliament, 383; defined, ih .; 
responsibility of ministers for ex¬ 
ercise of, 384 

^ Court, alleged abuses in, 578 
1 rime minister: empowered to select 
his own colleagues, 324, 331; is 
the choice of the sovereign, 827 ; 
case of the choice of by his col¬ 
leagues, 826; and the sovereign, 
33G 


Prince Consort, position and duties 
of a, 299. See also Albert, Con¬ 
sort 

Prison Acts, rules pursuant to, 475 
Prisoners, treatment of, 584 
Private affairs of persons or compa¬ 
nies not to be enquired into by 
Parliament, 451 

~ Bills: efleet of prorogation on, 
388; 1 egi si at i o n of, 401 -4 05 
—■ companies: and Parliament, 
451 ; constitutional doctrine as 
to sacred ness of rights of, in the 
United States, 451 ?u 
— correspondence between minis¬ 
ters and members not to be con¬ 
sidered as official documents, 
441 


— secretary to the sovereign, 294 
Privy Council: advisers of the Crown, 

59; in Parliament, 75, 76; growth 
of, 76; first assumption of title 
of, 84; division into commissions 
(1553), 90 ; the sovereign may 
summon anyone to the, and can 
dismiss a member of the, 323 ; 
decisions of, questioned in Parlia¬ 
ment, 449- £ee also Minutes of 
council, Orders in council 

— councillors : early impeachment 
of, 80; their appointment and 
responsibility, 107, 11H, 325, 328, 
3 34 ; $eleclion, uppo i ntment, and 
dismissal of, 316-334; must keep 
the kings counsel secret, 497 

Prize money, distribution of, 531 n* t 
591 *. f 701, 723 


PUB 

Proclamations, their constitutional 
limits, 460, See also Orders in 
council 

Property the basis of representation, 
It); influence of, 12 

Prorogation of Parliament, first, 74 n. ; 
effect of prorogation, 387, 388 

Prosecution, mode of conducting, in 
the case of Begin a v. Overend, 
G urney, &Ccx, 576 n. 

Protests from peers on Reform Bill 
(1867), 10 «, 

Provisional legislation; growth of, 
484; simplifies parliamentary 
legislation, 485; the system of, 
470-488 ; when submitted to Par¬ 
liament, 471 ; advantages of. 485 ; 
list of Acts confirming, xh .; persons 
aggrieved by, 486; defects in the 
system, 487 

Public Bills, procedure on, 391-400 

— charge* See Supply, Grant, Mo¬ 
tions 

— contracts, 488 

— departments : report of committee 
on, 438 ; legislation by, 470-500; 
representation of, in "Parliament, 
C28; may not give away stores* 
725 

moneys : report of committee on, 
43 3 ; pa rli a men ta ry con t r ol o v er 
the issue and expenditure of, 824* 
Sec also Addresses, Bills, Treasury 

— officers: bound to give informa¬ 
tion to Parliament, 444; rights 
oft lie Grown in relation to, 609; 
poll 1 i cal a nd non-polit leal a ppoin t- 
ments, G12, 618; advantages of 
permanency in the civil service, 
613; promotions not to be in- 
fluenced by politics,621,649; com¬ 
petitive examinations, 623, 670 ; 
all subordinated to some political 
bead. 629 ; for what cause they 
may be dismissed, 630, 635; their 
exercise of the franchise, 632; 
should abstain from interference 
in politics, 633 ; pensions and re¬ 
tiring allowances, 637, 654, 655, 
679, 681; salaries, how regulated, 
646; their appr in tmeut* direct ion 
and remuneration, how far subject 
to parliamentary control, 659 
668 688; parliamentary office ti 

and servants, 661-608; ministers 
of state, 679 ; revenue officers 



pid out of recoiplfl, 7"G. Sm nlsn 

Pnt roimgo, Tmuatirv 
Public opinion in relation to Parlia¬ 
ment, 17,18 

— revenue, sources of, 732; when 
Insufficient, 733 

— Schools Act, powers of, 478; com¬ 
missioners of public schools, powers 
of, 479-481 

— service, fidelity in, 632, See also 
Civil service ,Officers, Public 0(fl¬ 
eers 

- Works Loan Commissioners, 789 


QUARTERMASTERS in the army, 
enquiry into, 545 

Queen v* Lords of the Treasury, 406 k. 
Queen's counsel, origin of, 60 
— University, Ireland, case of the 
charter of, 600 


RAILWAY Amalgamation Rills, 
403 

— passenger duty, motion to reduce, 
719 

Railways, rights of the Crown in the 
use of, for troops, 532 

— motion to aid, its Ireland, 708 

Receipts, gross, to be paid into the 

exchequer, 734; brought under 
more immediate control of Par¬ 
liament, 734-787 

Rod Sea and India Telegraph lino, 
ca^e of, 782 

He dress in the abuse of executive 
authority, 456 

Reed's case, 667 «* 

Reform: probable consequences of 
further, 22; dangers of democracy 
on the constitution, 23; Mr. Pitt’s 
scheme of, 126 

— Bill (1830): effects of, 131 ; 
report of committee on, 188; when 
introduced, ib. ; difficulties of finnw- 

inn-, in the House of Lords, 100, 

101 

— — (1832), effect of, 20, 131,138 ; 
its enactments, 189 

- (1858), defeat of the Govern¬ 
ment on. 229-233 

— - 0806), 283, 235 

-(1867), protest from peers on, 

1G«.; effect, of, 21, 20-3 J 

ItelatiolU between both chambers, 87 


Rondloslmra >\ Tiilmr, 11 v, 

Reports of official* lo dopaftinenfs 
are confidential, 412 
Representation: true basis of, 10,11; 
choice of local celebrities for, 15; 
of the landed interest, 25 ; statis¬ 
tics of, 26; of minorities, 29; 
authorities on, 28 ft*, 29 n. ; article 
on origin of, 61 n. 

Representative system: excellences 
of our, ] 6; lise of, 6G; origin of, 
67 ; the earliest, ib. 

Resolutions of either House: effect of 
a prorogation of Parliament on, 
338; how far binding, 407-412, 
699; abstract, 411; in favour of 


the repeal of particular taxes. 
713 


Returns, cost of furnishing, 443, See 
also Papers 

Revenue officers, their exercise of 
tho franchise, 632: salaries of, 
730 

Revenues: public, how derived, 732; 
when insufficient, 733; gross re¬ 
ceipts paid into the Exchequer, 
784-737; how to estimate the, 
788, 820 

Reversions, Rill to abolish, 422 

Revolution of 1688, its effects, 3, 4, 
8, 34, 102, 263 

Rewards, prerogative in granting, 
589 -597. See also Honours 

Rights, popular, when first attained^ 
73 

Riot Act, 549 

Ritual Commission, 505 

Riviere des Prairies, tolls, 607 

Rockingham administration, 139, 
253 

Roman Catholic question* 123,146, 
152, 155, 184; Bill to remove 
civil disabilities in the army and 
navy, 156,157. See also Catholic 
question 

Ross, Captain, case of, 753 n. 

Royal Academy and Parliament, 452 

— charters, 598-6Q8 

— functions: delegation of, 338; in 
abeyance, 339: proceedings to 
supply defect in, 340, 341 ; income, 
849, * 350; pardons, 656, 557 ; 
pro el amat io 1 is, see Ord e r a 1 11 coin s - 
oil; sign manual, 336 ; when dP~ 
paused with, 337 ; veto upon Bilk* 
407* See also Household 
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fronts must 1«> brought, nnJ it 
tioticu of ministers, 8;j, 84 

me mi authority, the source 

l.usseil, Lore!, bis administrations, 
217, 204, 257, 258 


ST, KATHARINES HOSPITAL, 
motioii concerning, 477 
diaries of officials* 646, 648, 601- 
VMi 679, 660, 683* |S4 ? 736* 

0 Parliament, Public officers 
7^§°^ 8P Yernmeilt stores, 645, 

Scheldt expedition, 267 
Schools, withholding royal assent to 
endowed, schemes, IV6* Bee also 
universities 

Scott u , the Queen (Petition of 
844 n. 

Scott’s case of pardon, 50-3 n« 

Seal, the great, 82, 83 
Second chamber, advantages of, 40 ; 
^ articles for and against, ib, n* 
Secret dispatch, premature disclosure 
of, 228 

7 “ societies in the army, 537 
Secretary of state ; office of, 260; the 
channel of communication with 
the sovereign, 270; also with 
foreign powers, 355 
Select committees not to encroach 
on ad min i s tra t i ve fund io ns, 410; 
to consider administrative and 
oilier public questions, 428 
Sentence, remission of, when Parlia¬ 
ment may interpose, 561; enquiries 
of ministers, 502 ; memorials to 
Parliament in, 563, 564 
Shelburne administration, 140, 253 
Simon do Montfcrt, 67 
Sinking funds, particulars regarding 
several, 737 n. 

Slito, enquiry on erection of, iajbp a 
free port, 377 

Smith, Baron, proceedings against, 
574 % 579 

Soldiers, authority for dismissing 
private, 530 n. 

Solicitor to the Home Department, 
office of, 671 

Somers, Lord, impeachment ofi 166 
Sound dues* lew of, 378 
South Ajnriioan Confederacy* pro¬ 
posed address to recognise, 37671. 

YOL* I* 


South Kensington* o-lhmvti' fn 
purchase of, 766 

Sovereign: power of, under parlia¬ 
mentary govonmiiiit, 2; who 
may advise, 116; never without 
those responsible for his actions, 
158 ; full statutory style and title 
of, 259«. ; supremacy of, 259; 
perpetuity of, 260; coronation of, 
ib.\ oath of, ib .; on the office of 
260, 275, 309 ; personal irrcspdtic 
sibil ity of, 261,264,265, 343,347 ; 
his subjection to the law, 261; 
succession to the Crown, 202; 
personal rule of, ib .; efleet of 
wrongful acts of, 265, 266 ; public 
audience with, ib. ; foreign com- 
mimic atio ns wi 11 i, 267 , 270; o i : i - 
cial reports to be made through a 
m ini er, 267; se ere t ary of s t ate. 
the means of comnmiication with 
the, 269: must act through a 
minister, 270; justice and lnv> 
enacted in his name, 271; presence 
of, at debates discontinued, 272; 
attempt of George IV. to take 
command of the army, ib, ; per¬ 
sonal acts of, not under the cog¬ 
nisance of law, 274 ; can personally 
do no act of government, ib . : im¬ 
personality of, 275; personal acts 
of government, fv; right of, to a 
private secrete y, 295; constitu¬ 
tional posi t io of, 305-314; d uty 
of, 307; imj stance of the office. 
309; ceremonial and personal func¬ 
tions, ib,\ social pre-eminence of, 
310; Lord Brougham on the, 311; 
Earl G rev on tl te, 813; Earl 1 h j ri y 
on the* ib, ; political Influence of 
the* 315; appointment and di¬ 
missal of mini '-tvrs, 316, 323, 831 ; 
right to nominate ministers, 318; 
personal inclinations in choice of 
ministry, 823, 382: may summon 
anyone to the privy council* or 
dismiss a member from it, 323; 
etiquette in writing to* 386 : use of 
the royal sign manual, 380, 337 ; 
delegation of royal functions, 388; 
absence from the realm, ib.\ abey¬ 
ance of royal functions, 339 ; per¬ 
ianal immunity* 84? j personal acts 
of, not amedable to authority. 
348; personal acts and opinions 
not cognisable by Parliam mi, 9 48 ; 
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as a witness, 349; as a church¬ 
ward eii, ib. ; royal prerogatives ni 
connection with Parliament, 383. 
See also Crown, Eng, Mmisters, 
Parliament, Prime Minister 
Speaker of House of Commons: no 
longer the nominee of a party, 252 ; 
address to the Crown on Ms 
: '-■half, 592, 665: his duty in 
i egard to Supply grants, 766,616; 
v V : on presenting Money 

[M] for the royal assent, 821 
Standi j ■ army, provisions lor, 04 
- ■ ■rd-.-rs of Parliament, their vali- 

dity, 388 . , 

Star Chamber, 32 ; when abolished, 
(jo 

S toe It dale v. Hansard, 408 
Stocks, redemption of, 797 
Stockton & Hartlepool Kail way Oo., 


666 n. 

Subjudice, matters, 573 
Sugar duties, case of the, S00 
Sullivan v. Spencer, 495 n. 

Sunday labour in post-office, 425 
Superannuation, 650-658, 682 ; al¬ 
lowances to public officers, 653; 
just ckirns may be enforced, 654 n. 
See also Pensions 

Supplies: objection to gmniMg,pend¬ 
ing appointment of ministers, 171; 
cannot be raked by prerogative, 
458 ; and taxation, prerogative in, 
@89-721 : restrictions on Parlia¬ 
ment in matters of, 690 j granted 
lv on demand of lUc Crown, 
riQ, 691 : petitions or motions for 
.j<i ojily recommended by the 
Crown, 691, 699; exceptions to 
this rule, C9E>; grant of, by Parlia¬ 
ment, 722, 723, 732: control of 
Parliament over, 72--8^o: must 
i}c obtained by Parliament grant, 
723; temporary advances on 
responsibility of Government, 726; 
peculiar rights of the Commons in 
the grant of, ib. 806; permanent 
grants, 737; charges annually 
voted T 738; presentation of the 
est i m ales, 789; supplementary 
estimates, 742: on the revision of 
ihe ustimates l>y a select coin- 

mittae, 714 ; motions for reduction 
of ex pandit ure, 746 ; proceedings 
inOommiue ,■ of Supply, 751; votes 
arc only for current year, 756; 


votes of credit and votes on ac¬ 
count, 757, 758; items in the 
estimates rejected by the House, 
768 ; right of the House to refuse, 
784 ; precedents for delaying, ib , ; 
votes in Committee of Ways and 
Means, 785 ; money advanced in 
anticipation of Appropriation Act, 
787 ; all financial operations to 
be submitted to Parliament, 795; 
rights of the Lords in the consi¬ 
deration of, 806, 808 ; rights of 
Legislative Council in colonies in 
consideration of, 8QG, 807 ; Bilk 
of Supply and Appropriation, ib. ; 
duties of Speaker in matters of, 
816; appro p nation clauses iu Bills 
of, ih . ; surpluses on army and 
navy grants, use of, SIS; Appro¬ 
priation Act is necessary for, 823, 
See also Taxation, Treasury 

Supply, Committee of: House may go 
into, pending appointment of min¬ 
isters, 148; resolutions or addresses 
recommending grant of money 
originate in, 700; appointment ot 
co mmi tte e, 7 32; sittings of, 751 ; 
explanations before going into, 
753 ; resolutions iu, ib. ; irregular 
to move an instruction to, Jb ,; 
precedents of instruction, 754; 
votes in, ib. ; motions in, 755 ; 
motions may not be postponed, 
756; votes are only for current 
year, ib. ; increasing or restor¬ 
ing an item in, 761, 785; effects 
of debates in, on public expendi¬ 
ture, 702 ; coot rolling influence of 
House on, 762,763; precedents of 
rejection of items by the House, 
763-765; resolutions reported 
from, 785 

Surrender of unexpended balance, 

7m f . Q 

Sussex, Duke of, case of, 708 

Sutton v. Johnston, 581 

Sutton, Mr. Speaker, case of ; 703 n. 

Synods, diocesan, 504 


TABOR iv Eendefsliam, II n. 

Talbot v. Talbot, 581??. 

Ta rn worth manifesto, 196 n. 

Tax Bills, proceedings on, 815 
Taxation: by prerogative 

458 , 723 ; and supply, prerogative 
io ? 689-721; motions concerning? 
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shutild proceed from ministers, 
709, 710 j restrictions on Parlia¬ 
ment In, ib .; precedents, 711; 
ministers ?iot obliged to answer en¬ 
quiries concerning, ib .; amendmen is 
to ministerial scheme of, 711.708; 
proposed, may bo amended in t he 
House, 712, 714-721, 708, 700 ; 
precedents, ib, ; motion for reduc¬ 
tion or repeal not expedient by a 
P r ivate ine mb er, 710; abstract 
resolutions on, ib,; precedents of 
reduction of, 714-721 ; resolu¬ 
tions submitted in Committee 
of Ways and Means, 791 ; consists 
ol annual and permanent, duties, 
when new votes of duty are 
to be levied, 793; maybe modified 
or rejected by the House without 
affecting the ministry, 798, 799; 
rights of the Lords in matters of, 
808-814 

Taxes: when proposed, 791; new, 
can only be increased in Committee 
of \\ ays and Means, 793. See also 
Duty, Taxation 

Taylor, Colonel IE, private secretary 
to George 111. and William IV.. 

^ 294-297 

Tea dealers, case of, 795 
Telegraph contracts, 491 ; and 
Packet Contracts Committee, 771; 
and postal contracts, 777,782 
Territory, new, sec Acquisition 
Thames Embankment, motion con¬ 
cerning, 450 

Thanks, votes of, by Parliament, 
593-597 

Theatres in Lent,restrictions against, 
423 

Them's ca '% 508 
Thorogoocl , case of, 550 it, 

Tobin v. tn? Queen, 346 n, 
boomer’s case of pardon, 563ft. 

To tnes writs, H0«. 

Tramways, metropolitan! 486 
Transfers of army and navy grants, 
see Treasury 
Treasure trove, 731 
Treasury: regulates salaries and pen¬ 
sions of public officers, 646; em¬ 
powers army and navy departments 
to use their surplus votCi for defi¬ 
ciencies, 818; duties of the board 
of, in regard to public ofliciuh. 84% 
849; chest, 730 


VOT 

Treaties: right of making, 365 ; right 
uf colonies to make, ib ,; powers 
of Parliament in regard to, 366, 
307; article on obligations of, 
300 n. ; right to withhold informa¬ 
tion from Parliament eon coining, 
368; alleged violation of, 369; 
when still pending, ib. 

Troops In China, mortality of, 547 
— their employment by the magis¬ 
tracy, 549. See also Army ; Indian 
army 

Tufnell, T. G., case of Petition of 
llight, 500, 629 jo 
T ulloch, Colonel, case of, 591 
Turnbull, Mr., case of, 677 


TJX EXPENDED balances of Supply 
grants to be repaid to Exchequer, 
759 

Unfunded debt, 738 
Uniformity, obligations of the Act of 
517 

United States of America: working 
of their democratic institutions, 
21; objectionable tenure of office 
therein, 614; practice in regard to 
the time of levying new duties, 794 
Universities, charters of, 599, 600; 

procedure in founding, GUI 
University Deform Acts; term to be 
submitted, 472 


VESTED rights of corporations in 
United States, 607 

Vice-Chancellor, enquiry as to lan¬ 
guage and demeanour of a, in 
court, 572 ft. 

Victoria, Queen: her conduct as a 
sovereign, 136, 2S7; personal acts 
of, 287, 288; her wise exorcise of 
prerogative, 288 ; her attention to 
affairs of state, 289; private secre¬ 
tary to, 297 ; influence exercised on 
lx half of public morality, 309 w.; 
articles on, by Mr. Gladstone, 311 ft. 

Victoria, governor of, correspond¬ 
ence relating to recall of, 577 n. 

Volunteer corps, formation and con¬ 
trol of, 525 

Voters 7 lists, ease of peers' names 
being struck off, 11 n. 

Yntra of thanks by Parliament, 59-b 
597 
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VOT 

Votes, grouping $fi 5 * n ^W 1 /* 
754 - reduction in, 755; not to he 
postponed, 750; asking for more 
or less tb an in original rote, to.; 
other than for current year, w. ; 

- of credit, 757, 823 

— on account, 757-760 


WAGEB§ case of pardon, 563 
AValcheren e xp ed it ion, case of the, 
268, 530 

AYalewski. Count, d spatch oF, 358 
War : declaration of, requires sigma- 

tures of all the Cabinet, 108; 
right of declaring and making 
peace, 351-355; bow far subject 
to Parliament, 351; Parliament 
must sustain the Crown m a 
foreign, 3p3 
W a it ants, general, 404 
AVa vs a nd Means: v <ites in Cormn i tt ec 
of, 785; Bill of, 736; duties of the 
Speaker in respect to, ib ,; Com¬ 
mittee of, 787 ; irregular to move 
general motion concerning taxa¬ 
tion in, 791 ; resolutions submitted 

concerning taxation, tbr 7 resolu¬ 
tions should not he reported to 
House on same day as agreed 
upon, 702. See also Supply 

Wellington, Duke of, wished to 
retain command of the army when 
pi -mier, 182; proposed giant, for 
annuity, 70S n* 

West iiurilupool Had way and Deck 

Co., (103 tl - 

West bury, Lord Chancellor, case of, 
684 
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Whig families; their influence. 112 ; 
claim to nominate the kings 
ministers, 126, 323, 326 
Whitehaven rioters, release or. 
584 n, 

Wilde, IT. S., case of, 684 
William III. summoned as a consti¬ 
tutional sovereign, 108; his owfi 
adviser ill foreign affairs, 100: 
appoints the first parliamentary 
ad min i stration ,110 
— IV., his conduct as a sovereign, 
285; reign of, 136-136; and the 
Reform Bill, 131,101 ; dismissed 
his ministers upon insufficient 
grounds, 133; personal acts of, 
285-2S7 

Windsor and Annapolis Railway 
case, 461 n. 

AVitana, the, 61 

AVitenagemot, the, 51-66; power to 
depose the sovereign, 54 

AVithholdmg royal assent to endowed 
schools schemes, 473 

Woods, Air. W., case of, 688 


YEOMANRY CAVALBY, vote to 
defray the cost of drilling, 109 

York, House of, unconstitutional 


reign of, 80 , vgir 

- - Duke of, enquiry into Ins pubh * 

conduct, 609 . 

Yorkshire, West Hiding of, a^ ze 
town, 149 

Young, R., case of, 657 n. 


ZANZIBAR and Cape of Gotti I Iop (! 
M ail Contract, 777 
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